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About the Commission
Vision

Code of Practice

ZZ

The NSW Health Care Complaints
Commission is an independent body
that deals with complaints about
health service providers to protect the
health and safety of the public.

The Commission’s Code of Practice
summarises what the public can
expect from the Commission when it
deals with complaints.

ZZ

The Code of Practice is available on
the Commission’s website.

ZZ

Charter
The Commission was established by
the Health Care Complaints Act 1993
to deal with complaints about health
service providers in NSW, including:
ZZ registered health practitioners,
such as doctors, nurses and
dentists
ZZ unregistered health practitioners,
such as naturopaths, massage
therapists and alternative health
care providers
ZZ public and private hospitals, and
medical centres.
The Commission:
ZZ
ZZ
ZZ
ZZ

ZZ
ZZ

responds to inquiries from health
consumers
assesses complaints about health
service providers
assists in the resolution of
complaints
investigates complaints that raise
serious issues of public health
and safety
takes action in relation to
unregistered health practitioners
prosecutes serious complaints
against registered health
practitioners.

In addition to these complaint–handling
functions, the Commission informs
the public and its stakeholders about
its work.

Values
The trust and confidence of the public
are essential to the Commission
successfully performing its role.
The standards of professional and
ethical conduct that guide the
Commission’s work include:
ZZ independence
ZZ impartiality
ZZ accountability
ZZ accessibility
ZZ responsiveness
ZZ timeliness
ZZ confidentiality.

ZZ

unregistered health practitioners
health professional bodies,
including colleges and
associations
health services such as hospitals
universities and other health
education providers.

The third category – NSW government
stakeholders – covers:
ZZ Parliament and its Committee on
the Commission
ZZ the Minister for Health
ZZ the Department of Health
ZZ Area Health Services
ZZ the Clinical Excellence
Commission
ZZ other public sector agencies.

Contact the
Commission

Stakeholders

Office address
Level 13
323 Castlereagh Street
Sydney NSW 2000

The Commission works within a
complex network of stakeholders
that can be grouped into three broad
categories.

Business hours
Monday – Friday
9.00am – 5.00pm

The first category – health consumers
and the community – covers:
ZZ patients, their families and carers
ZZ health consumer bodies – many
of whom are represented on
the Commission’s Consumer
Consultative Committee
ZZ the diverse communities of NSW
ZZ the media.
The second category – health
professionals – includes:
ZZ registered health practitioners
ZZ health registration authorities
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Commissioner’s foreword
The environment in which the
Commission works changed
significantly on 1 July 2010 when the
national registration scheme for health
practitioners started.

In addition, public health service
providers have increasingly engaged
in ‘open disclosure’ about the reasons
for adverse events to patients and
their families.

Increasing complexity in the delivery
of health services and high public
expectations of patient-centred care
will make the Commission’s work more
demanding in the future.

Although NSW has maintained the
role of the Commission in dealing with
complaints, the standardisation of
the law guiding prosecutions across
all registered health professions has
brought substantial change. The
Commission is working effectively
with its co-regulators, the health
professional councils, and the changes
are expected to improve the handling
of complaints in future.

Both recommendations for systemic
improvements and better explanations
to patients and their families have
helped the Commission in deciding
on the best way of dealing with
complaints and identifying the
serious complaints that require
formal investigation.

I would like to thank the hard working
staff of the Commission who continue
to rise to the increasing challenges of
their work.

The Commission’s work continued to
expand. The number of inquiries and
written complaints increased from
previous years but, despite the extra
load, the Commission managed to
keep pace.
Complaints about public hospitals are
a significant part of the Commission’s
work. The Commission has found
that the local ‘root cause analysis’ of
serious incidents has become better
in identifying systemic issues and
recommending measures to prevent
similar incidents from happening again.

4

As a result, fewer complaints have
been assessed for investigation.
At the same time, the proportion
of investigations that lead to the
prosecution of individual practitioners
or recommendations for systemic
improvements has increased.

Kieran Pehm
Commissioner

A growing area of work for the
Commission is complaints about
unregistered health practitioners.
To identify appropriate standards in
the broad area of alternative health
services, the Commission has
worked with relevant professional
bodies to obtain expert views on
acceptable standards.
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Executive summary
2009–10 was a challenging year
for the Commission. For the fourth
consecutive year, there have been
increasing numbers of inquiries
and complaints.
The introduction of the national
registration scheme for health
practitioners saw substantial
changes to the legal and
organisational environment in which
the Commission operates.
The new registration scheme started
on 1 July 2010, and the Commission
must establish working relationships
with the new national boards and
the Australian Health Practitioner
Regulation Agency that provides the
national boards with administrative
support. In addition, the Commission
will continue to work with its coregulators, the NSW Professional
Councils, and the Health Professional
Council Authority in NSW.
The continuation of the co-regulatory
system in NSW is evidence of the
strong work of the Commission. The
support shown by the registration
boards and other stakeholders for
the Commission’s continued role
in investigating and prosecuting
registered health practitioners
demonstrates their trust in the
Commission and recognises the
value of its work in past years.

The coming year will bring major
changes with the introduction of
the hospital network reforms. It is
anticipated that the current structure
of the public health system in NSW
will be replaced by smaller hospital
networks. The Commission will have
to establish relationships with each
of these new networks and inform
them on its role and work in order
to deal with complaints about public
health providers in an effective and
timely manner.

Legislative
changes
There were significant legislative
changes resulting from the
introduction of the national
registration scheme for health
practitioners. These are summarised
in chapter 5.
In addition, a number of other
legislative amendments affected
the Commission’s work. These are
discussed in chapter 6, together with
recommendations for amendments
to the Health Care Complaints Act by
the Parliamentary Committee on the
Health Care Complaints Commission.
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Financial summary
In 2009–10, the Commission had a
total budget of about $10.7 million.
The Commission has operated
within a decreased budget, while
having to deal with an increased
number of complaints. Despite this,
the Commission managed to finish
the year with only a small deficit of
$61,000 in the net cost of services.

Corporate goals
The Commission’s achievements,
as measured against its corporate
goals for 2009–10, are summarised
throughout the report:
ZZ Comprehensive and responsive
complaints handling – chapters
11 and 12
ZZ Investigating serious complaints
– chapter 13
ZZ Prosecuting serious complaints
– chapter 14
ZZ Being accountable – chapter 7
ZZ Continuously improving the
Commission – chapter 16.
Key indicators of the Commission’s
performance as compared to previous
years are summarised on the
following pages.
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Executive summary

Chart 4.1
Number of inquiries received
2005–06 to 2009–10
9,871

Chart 4.2
 umber of complaints received
N
2005–06 to 2009–10

Chart 4.3
Number of complaints finalised
2005–06 to 2009–10

10,118

8,831
7,927

2,842

Counted by provider

Inquiries

Written complaints

In many cases, the Inquiry Service is
the first point of contact for people
who wish to make a complaint about
health care. Inquiry Officers can talk
people through options to resolve their
concerns without the need to lodge a
formal complaint. They can also assist
people to put their concerns in writing.

2009–10 also saw an increase in the
number of written complaints to the
Commission. As shown in Chart 4.2,
the number of complaints increased to
a record 3,515 – a rise of 4.6% from
the previous year.

In 2009-10, the Commission dealt with
more than 10,000 inquiries – a rise of
2.5% from the previous year. As shown
in Chart 4.1, the number of inquiries
has continued to grow significantly
over the past five years.
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2005–06

2009–10

2008–09

2007–08

2006–07

2005–06

2009–10

2008–09

2007–08

2006–07

2005–06

2,722

2006–07

3,023

Counted by inquiry

3,462 3,522

3,432
2,986

2009–10

3,515

2008–09

3,360
3,128

2007–08

6,003

Counted by provider

Complaints
finalised
Chart 4.3 sets out the number of
complaints finalised over the last five
years. The high number of complaints
finalised in the last two years
reflects the high number of incoming
complaints in the same period.
In general, the Commission has
managed to keep up with the higher
number of incoming complaints with a
decreased number of staff.
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Chart 4.4
Number of assessments finalised
2005–06 to 2009–10

3,392

3,349
2,710

Chart 4.5
Number of investigations finalised
2005–06 to 2009–10
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Chart 4.6
 umber of legal matters finalised
N
2005–06 to 2009–10

3,512

2,889
438
381
338

79

85

97

2009–10

86

2008–09

2005–06

2009–10

2008–09

2007–08

2006–07

2005–06

2009–10

2008–09

2007–08

2006–07

2005–06

103

2007–08

272

2006–07

261

Counted by provider

Counted by provider

Counted by matter

Assessments
finalised

Investigations
finalised

Legal matters
finalised

As shown in Chart 4.4, the
Commission finalised the assessment
of 3,512 complaints in 2009–10,
keeping up with the 3,515 complaints
that were received during the
same period.

A smaller proportion of complaints
were referred for investigation because
the Commission has become more
thorough during its assessment
of complaints.

The Legal Division dealt with an
increasing number of matters being
referred to it. In 2009–10, the Division
finalised 97 matters – an increase of
14.1% on the previous year.

In 2009–10, 223 complaints were
assessed as raising serious issues
that warranted investigation. In the
same period, the Investigations
Division finalised 272 investigations,
as shown in Chart 4.5. The majority
of these were referred to the
Director of Proceedings to consider
disciplinary action.

The overall success rate of
prosecutions before Professional
Standards Committees and Tribunals
was 90.5%. In 2009–10, thirteen
nurses, ten medical practitioners,
three psychologists, two pharmacists,
one dentist and one physiotherapist
were deregistered. In addition, two
nurses, one medical practitioner, one
dentist and one psychologist were
suspended. A further 29 registered
health practitioners were cautioned,
reprimanded and/or had conditions
imposed on their registration.

The Commission’s Assessment
Officers have managed the increased
number of incoming complaints with
only a slight drop in the timeliness of
finalising assessments.
In 2009–10, 82.3% of complaints were
assessed within the statutory
60-day period, as compared to
88.9% in 2008–09. On average,
new complaints were assessed within
46 days in 2009–10, as compared to
42 days in the previous year.

The timeframes for investigation
remained stable, with an average
turnaround time of 278 days, as
compared to an average of 274 days
in 2008–09.

Health Care Complaints Commission Annual Report 2009–10
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Legislative changes
National registration scheme
In 2008, the Council of Australian
Governments agreed to establish
a national registration scheme for
health practitioners by 1 July 2010.
Health practitioners who previously
had to register in one or more states
or territories of Australia are now
registered once at a national level
and entitled to practise anywhere
in Australia.
There are national registration boards
for ten health professions, including
medical practitioners, nurses and
dentists. All of the national boards
are administratively supported by
the Australian Health Practitioner
Regulation Agency.
Dental technicians and optical
dispensers, who were previously
registered practitioners in NSW,
are not part of the national
registration scheme.

Legal changes
In 2009, the NSW Parliament passed
the Health Practitioner Regulation
(Adoption of National Law) Act.
This Act implemented the national
registration scheme in NSW, with the
exception of the part dealing with the
handling of complaints. It came into
effect on 1 July 2010.
In June 2010, the NSW Parliament
passed the Health Practitioner
Regulation Amendment Act. This Act
amended a variety of health-related
legislation in NSW to complement
the national registration scheme and
maintain the effect of the existing
complaint handling arrangements
in NSW. The Act took effect on
1 July 2010.
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Impact of the changes

ZZ

Outside NSW, the national health
profession boards are responsible
for handling complaints about
registered health practitioners,
including the investigation and
prosecution of complaints. In NSW,
the Commission continues to
investigate complaints about
registered health practitioners and,
where appropriate, prosecutes them.

ZZ

To maintain the co-regulatory
relationships between the Commission
and the health professional boards for
handling complaints about registered
health practitioners, NSW has
established councils that liaise with
the Commission. Where a complaint
is made to a national board or a NSW
council about a practitioner practising
in NSW, the complaint must be notified
to the Commission. The Commission
must also notify the council of
complaints that it receives and consult
on the appropriate way of dealing
with them.
The health and performance
assessment programs of the former
NSW Medical Board and Nurses and
Midwives Board are being continued
by the relevant NSW councils. The
legislation also allows for similar
programs to be established for all
other registered health professions as
of 1 July 2010.
The NSW legislation has extended the
model for the prosecution of medical
practitioners before Professional
Standards Committees to nurses and
midwives. This means that:
ZZ Professional Standards
Committees are generally open to
the public
ZZ decisions are generally publicly
available

chairpersons are legally qualified
legal representation is allowed
at hearings.

Mandatory
reporting
Since October 2008, medical
practitioners in NSW had a legal
obligation to report another medical
practitioner to the NSW Medical Board
where they reasonably believed that
the other practitioner had:
ZZ practised while intoxicated by
drugs or alcohol
ZZ practised in a way that was a
flagrant departure from accepted
standards of professional practice
or competence, and risked harm to
some other person
ZZ engaged in sexual misconduct
in connection with the practice
of medicine.
The national registration scheme
has imposed mandatory reporting
obligations on all registered health
practitioners as well as on their
employers and education providers.
Practitioners and employers are
required to make a report to the
Australian Health Practitioners
Regulation Agency where they have
a reasonable belief that a practitioner
has engaged in ‘notifiable conduct’ –
that is, the practitioner has:
ZZ practised their profession while
intoxicated by drugs or alcohol
ZZ engaged in sexual misconduct in
connection with the practice of
their profession

Health Care Complaints Commission Annual Report 2009–10

Legislative changes — national registration scheme

ZZ

ZZ

placed the public at risk of
substantial harm in the practice of
their profession because they have
an impairment
placed the public at risk of harm
because they have practised in a
way that constitutes a significant
departure from accepted
professional standards.

Practitioners must report notifiable
conduct by any registered health
practitioner. For example, if a nurse
reasonably believes that a doctor has
engaged in notifiable conduct, the
nurse is required to report the matter.

Protection from liability
Practitioners are protected from
civil and criminal liability and have a
defence to any defamation claim, if
they make a report in good faith. The
same protection applies to a person
who provided information on the basis
of which the notification was made or
was otherwise involved in the making
of a notification.

Exemptions from
mandatory reporting
Practitioners are exempt from
mandatory reporting where they:
ZZ know or reasonably believe that
the notifiable conduct has already
been reported
ZZ are providing advice about
notifiable conduct for the purpose
of legal proceedings or the
preparation of legal advice
ZZ work for an insurer that provides
professional indemnity insurance,
and become aware of notifiable
conduct as a result of legal
proceedings or the provision
of legal advice arising from the
insurance policy

ZZ

ZZ

are also a legal practitioner, and
are providing legal services to
a health practitioner, who has
allegedly engaged in notifiable
conduct, for legal proceedings
or legal advice
are a member of a quality
assurance committee, health
professional council or other
approved health body, and are
prohibited by legislation from
disclosing the notifiable conduct.

Failing to make a
mandatory report
A practitioner’s failure to make a
mandatory report is not a criminal
offence. However, it could form
the basis for a complaint about the
practitioner that might become the
subject of an investigation and, in a
serious case, lead to the practitioner
being prosecuted before a
disciplinary body.
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If the council makes a complaint
about the reported conduct to the
Commission, the Commission is
required to assess the complaint.
The assessment process could result
in the Commission investigating the
complaint and referring the matter
to the Director of Proceedings to
determine whether disciplinary
proceedings should be instituted.

Further information
about mandatory
reporting
The Commission has included
detailed information about the
new mandatory reporting obligations
on its website. The various national
boards have also developed
guidelines to assist practitioners
in understanding their reporting
obligations, and these can be
accessed through the boards’
websites.

Dealing with reports of
notifiable conduct
If the Australian Health Practitioner
Regulation Agency receives a
mandatory report about a practitioner
in NSW, it will forward it to the relevant
NSW council. The council can take
immediate temporary action to protect
the public health and safety, such
as suspending the practitioner or
imposing conditions on their practice.
The council may also deal with the
practitioner through its impairment
program and/or performance
assessment program.

Health Care Complaints Commission Annual Report 2009–10
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Other legislative changes
As well as the legislative changes
resulting from the introduction of
the national registration scheme, as
discussed in chapter 5, there were
other legislative amendments during
the year that had an impact on
the Commission.

qualified to do so. As a result of this
finding, the Commission issued a
prohibition order banning him from
performing dentistry.

In addition, the Parliamentary
Committee on the Health Care
Complaints Commission recommended
a number of changes to the Health
Care Complaints Act.

While the outcome of this investigation
was satisfactory, the case revealed
a number of shortcomings in the
Commission’s powers.

This chapter summarises the
relevant legislative amendments
and the Parliamentary Committee’s
recommendations.

Extended powers
for the Commission
Investigating a dental
technician
In 2009, the Commission investigated
a complaint that a dental technician
had been carrying out dentistry, even
though he was not qualified to do
so. The Commission’s investigation
involved obtaining and executing
a search warrant on the dental
technician’s premises, during which
he admitted that he was not qualified
to provide dental services but had
nevertheless been doing so.
The Commission then prepared
a draft report and, as required by
the procedural fairness provisions
of the Health Care Complaints
Act, invited the dental technician’s
submissions on this report. The Act
required the Commission to give
the dental technician 28 days to
make submissions.
The Commission’s final report found
that the dental technician had been
performing dentistry although not

10

Shortcomings in the
Commission’s powers

First, the Commission’s ability to seize
documents during the execution
of a search warrant was limited.
The Commission could only take
documents with the consent of the
occupier. Furthermore, even if consent
was given, the Commission could only
retain the documents for a maximum
period of 24 hours to copy them,
after which the documents had to be
returned. While the Commission had
the power to copy documents on site,
there could be practical difficulties
if there were a large number of
documents relevant to
the investigation.
Second, the Commission had no
power to seize drugs. To overcome
this problem in the case of the dental
technician, the Commission had to
bring along an inspector from the
Pharmaceutical Services Branch
of the Health Department who was
authorised to seize drugs.
Third, the Commission could only
make a prohibition order banning an
unregistered health practitioner from
providing health services after it had
completed the investigation. During
the investigation and the period within
which the practitioner was entitled to
make submissions, the practitioner
would still be able to provide health
services even though this posed a
serious risk to public health or safety.

To overcome all of these problems,
the Commission recommended
that appropriate amendments
should be made to the Health Care
Complaints Act.

The new powers
In June 2010, the NSW Parliament
passed the Health Practitioner
Regulation Amendment Act. This
legislation, which came into effect on
1 July 2010, amended the section of
the Health Care Complaints Act that
governs the Commission’s powers
of entry, search and seizure. This
means that the Commission may
now remove records to take copies.
The records must be returned ‘as soon
as practicable’, rather than within
24 hours. In addition, the Commission
can seize drugs and other substances
from the premises.
The amending legislation also
added a new section to the Health
Care Complaints Act which permits
the Commission to make an
interim prohibition order against an
unregistered health practitioner during
the investigation. The Commission can
make such an order if it:
ZZ reasonably believes that the
practitioner has breached the code
of conduct for unregistered health
practitioners, and
ZZ considers that the practitioner
poses a serious risk to the health
or safety of members of the public,
and that an interim prohibition
order is therefore necessary.
An interim prohibition order may ban
the practitioner from providing health
services and/or place appropriate
conditions on the practitioner. The
order remains in force for eight weeks
or a shorter specified period.
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Other legislative changes

Changes to the
code of conduct
for unregistered
health practitioners
As a result of the introduction of the
national registration scheme, optical
dispensers and dental technicians
are no longer registered health
practitioners in NSW. Practitioners
in these two professions are now
governed by the code of conduct for
unregistered health practitioners.
To accommodate this, and also to
enhance the code of conduct, some
amendments to the code were made
by the Health Practitioner Regulation
Act 2010.
The following two provisions were
added to the requirement of the code
that practitioners must provide health
services in a safe and ethical manner:
ZZ Unregistered health practitioners
must not provide services that they
are not qualified to provide.
ZZ They must not use their
qualifications to mislead or deceive
clients about their competence in
their field of practice or their ability
to provide treatment.
In addition, a new clause was added
that is specifically directed to the sale
and supply of optical products. This
provides that a health practitioner must
not sell or supply:
ZZ an optical appliance (other than
cosmetic contact lenses) – unless
there is an appropriate prescription

ZZ

contact lenses – unless they
were licensed under the Optical
Dispensers Act, or have an optical
dispensing certificate or equivalent
qualification.

A health practitioner who sells
or supplies contact lenses must
also provide the client with written
information about the care, handling
and wearing of contact lenses, and
possible adverse reactions.

Review of the ‘root
cause analysis’
legislation
Where a serious adverse event
happens in a public hospital, the
Health Administration Act requires
the Area Health Service to appoint a
‘root cause analysis’ (RCA) team to
report on any systemic factors that
may have contributed to the event.
The RCA process is protected by
a legal privilege, meaning that the
information obtained by the RCA
team cannot be disclosed or used
in civil or disciplinary proceedings.
As required by the legislation, the
Department of Health conducted
a review of the RCA process. This
involved the publication of a
discussion paper in June 20091
and the consideration of submissions
from various stakeholders, including
the Commission.2
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The Department’s report was
published in August 20093 and made
the following recommendations about
the RCA privilege:
ZZ The privilege should be retained.
ZZ Communications for the ‘dominant’
purpose of an RCA should not
be disclosed. (The test under the
existing legislation was whether
the communication was ‘solely’ for
an RCA.)
ZZ The legislation should clarify that
an RCA report can be disclosed to
any person.
ZZ An RCA report should not be
admissible in any proceedings
except those concerning an act
or omission by the RCA team
or one of its members. (This
recommendation was designed to
make RCA reports inadmissible in
coronial proceedings.)
The review report also made
recommendations about the operation
of RCA teams, including:
ZZ There should be a discretion
to establish an RCA team for a
clinical incident other than the
most serious type where the
incident potentially raises
systemic issues.
ZZ The legislation should clarify that
an RCA team did not have to make
recommendations if the incident
did not raise any systemic issues.
ZZ RCA teams should be able to
immediately notify systemic issues
involving a risk of serious and
imminent harm to patients.

1	Department of Health, Discussion Paper – Statutory privilege in relation to root cause analysis and quality assurance committees. The discussion paper can be accessed
through the Department of Health’s website www.health.nsw.gov.au
2	The Commission’s submission can be accessed through the Commission’s website http://www.hccc.nsw.gov.au
3	Department of Health, Final report – Review of statutory privilege in relation to root cause analysis and quality assurance committees under the Health Administration
Act 1982. The report can be accessed through the Department of Health’s website www.health.nsw.gov.au
Health Care Complaints Commission Annual Report 2009–10
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ZZ

ZZ

Other legislative changes

Where an RCA team has concerns
about an individual practitioner, it
should be required to disclose the
name of the practitioner and the
nature of the concerns.
The Clinical Excellence
Commission or another appropriate
body should be permitted to carry
out an annual review of a sample
of RCA investigations and reports
to ensure the integrity of
RCA processes.

All of these recommendations were
implemented through the Health
Legislation Amendment Act 2010,
which amended the RCA provisions
of the Health Administration Act and
the Private Health Facilities Act.
The amendments therefore apply
to both public hospitals and private
health facilities.
The amendments have not yet come
into effect because the Department
of Health plans to coordinate their
commencement with a revised Incident
Management Policy that complements
the legislation. The Department has
advised the Commission that the
changes to the RCA regime will be in
place in late 2010.
The review report also recommended
that the Department of Health develop
a plain English guide for patients and
their families to explain what the RCA
process can and cannot achieve. This
is to ensure that patients and their
families understand that:
ZZ the RCA process focuses on
systemic issues and not the
conduct or performance of
individual practitioners

ZZ

ZZ

the RCA report will not necessarily
answer all of their questions about
the adverse event
there are alternative avenues
available to them to pursue
any complaints or outstanding
concerns.

The Department of Health has advised
that this recommendation is still
being considered.

Recommendations
to amend the
Health Care
Complaints Act
In October 2008, the Parliamentary
Committee on the Health Care
Complaints Commission initiated
an inquiry into the operation
of the Health Care Complaints
Act. The Committee published a
discussion paper in September
2009, considered submissions from
a variety of stakeholders, and held
public hearings in March 2010 at
which 17 witnesses gave evidence.
The Commission provided two
submissions and gave evidence at
the public hearing.4
In June 2010, the Committee
published its final report5 and
recommended a number of
amendments to the Health Care
Complaints Act:
ZZ The Act should include governing
principles for the Commission
and related government agencies
– accountability, transparency,
fairness, effectiveness, efficiency
and flexibility.

ZZ

ZZ

ZZ

ZZ

ZZ

ZZ

The Commission should have
the power to initiate ‘own motion’
investigations into issues of public
interest or public safety.
The Commission should be able
to extend the 60 day period for
the assessment of complaints in
‘exceptional circumstances’.
The Commission should have to
give reasons for its assessment
decisions and post-investigation
decisions to both complainants
and health service providers.
In addition to the existing power to
notify the practitioner’s employer
at the time of the incident, the
Commission should also notify the
practitioner’s current employer of a
complaint where this is necessary
to effectively investigate the
complaint or is otherwise in the
public interest.
Area Health Services should
notify the Commission of the
most serious adverse events in
public hospitals. The Commission
should assess whether it should
investigate the incident and report
back to the Area Health Service.
The Parliamentary Committee’s
role should be expanded to
reviewing the functions of the
NSW councils for registered
practitioners.

Government is considering the
Committee’s recommendations.

4	The Committee’s discussion paper, the submissions to the Committee, and the transcript of the public hearing can all be accessed through the NSW Parliament website
www.parliament.nsw.gov.au
5 The Committee’s final report can be accessed through the NSW Parliament website www.parliament.nsw.gov.au
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Performance in 2009–10
Corporate goal ‘to promote complaint resolution services to people across NSW’
ZZ

Commission staff made 79 presentations to community and health professional groups across NSW.

Corporate goal ‘to report publicly about the work of the Commission’
ZZ
ZZ

The Commission’s annual report for 2008–09 was
tabled in Parliament on 26 November 2009.
In reviewing the annual report, the Parliamentary
Committee on the Health Care Complaints Commission
commended the Commission on its ongoing
improved performance.
“In terms of the Commission’s performance, the
Committee in its last Review noted that significant
improvements had been made during 2007–08.

ZZ

Committee Members are therefore pleased that
the Commission’s performance has continued to
improve, and that the NSW Ombudsman’s ‘mystery
shopper audit’ found that Commission staff were
‘consistently professional and treated matters of
sensitivity well and in a sympathetic manner’.

ZZ

Overall, the Committee was pleased to note a
concerted effort at both improving the provision
of services by the Commission and ensuring that
the Commission’s services are widely known
and utilised.”

ZZ

ZZ

ZZ

Clean audit certificates for the financial statements of
both the Health Care Complaints Commission and the
Office of the Health Care Complaints Commission were
received on 20 October 2009.
The Commission distributed 198,163 brochures,
posters and other information material to stakeholders
across NSW (as compared to the 19,073 brochures,
posters and other information material distributed in
2008–09).
The Commission re-launched its website in
September 2009.
There were 40,440 unique visitors to the Commission’s
website and a total of 3,298,873 hits. (The comparable
figures for 2008–09 were 38,987 and 649,424
respectively.)
In addition to the 79 presentations to community and
health professional groups, the Commission provided
21 articles and information packages to special interest
media and health professional bodies.

Corporate goal ‘to provide timely, accurate and relevant reporting to the Minister and
the Parliamentary Joint Committee’
ZZ

The Commission provided quarterly reports on its
complaint-handling performance to the Minister for
Health and the Parliamentary Committee on the Health
Care Complaints Commission, with no questions or
requests for further information being received.

The Commission’s outreach activities
are designed to raise awareness
among health consumers, health
providers and the general public about
the role of the Commission and the
services that it provides.

ZZ

The Commission provided 37 responses to Ministerial
requests for information about the Commission’s
handling of particular complaints. On average,
responses were provided within 5.7 days, with 89.2%
sent within 14 days (target 90%).

Information material
The Commission uses its experience
in complaint handling to provide helpful
information to both health consumers
and health service providers.
The information for health consumers
encourages them to try to resolve any
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concerns about their care or treatment
directly with the relevant health service
provider and gives them tips on how to
do so.
The Commission also provides advice
on issues that are frequently raised
by health consumers. For example,
the Commission has an information
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sheet on fees and costs that explains
the differences in fees for public
and private patients, and addresses
common misunderstandings about
bulk-billing and gap payments.
Information for health service providers
is intended to help them understand
the sort of factors that can lead to
complaints, so that they can prevent or
resolve complaints in the future. The
Commission also provides information
on its complaint process to assist
providers in responding appropriately
to a complaint.
In September 2009, the Commission
launched its new website, which
offers extensive information to health
consumers, health service providers,
unregistered health practitioners and
expert reviewers. The Commission’s
annual reports and other corporate
documents are also available on
the website. In addition, the website
includes a new ‘frequently asked
questions’ section, and people can now
lodge complaints online.
The website was regularly reviewed
and updated throughout the year.
Some publications are available in
printed form, including:
ZZ Complaint form
ZZ Concerned about your health care?
(both a brochure and a poster)
ZZ Resolve concerns about your health
care (brochure)
ZZ Assisting you to resolve your
complaint (brochure)
ZZ Conciliating your complaint
(brochure)
ZZ Code of Conduct for unregistered
health practitioners (poster)
ZZ Annual reports.
In January 2010, the Commission
released an information film entitled
‘What happens with health care
complaints’ that explains the role and
functions of the Commission.
14

The Commission distributed over 500
DVDs of the film to its stakeholders,
including health professional bodies
and health education providers. The
film can also be accessed on the
Commission’s website.

Assisting people
with special needs
To assist people from non-English
speaking backgrounds in accessing
the Commission’s services, key
information material and the complaint
form are available in 20 community
languages on the Commission’s
website. This information has also been
made available through the website
of the NSW Multicultural Health
Communication Service.
Bi-lingual Commission staff can assist
parties to a complaint in their native
language. In addition, the Commission
regularly arranges for telephone, oral
and written interpreter services in a
broad range of community languages.
During the year, the Commission used
an email service of the Community
Relations Commission to distribute the
Commission’s translated information
resources to community groups
representing 10 non-English speaking
communities in NSW. The Commission
also offered to make presentations to
local community groups.
During the year, the Commission
liaised with the Department of
Immigration’s Refugee Settlement
Program. As a result, the Department’s
2010 edition of ‘Beginning a life
in Australia’ includes information
about the Commission and how to
access its services. This resource
for new migrants is available in 38
languages. The Commission also made
presentations to refugee settlement
and migrant support services in NSW.

The Commission, in cooperation with
the NSW Deaf Society, has translated
its information film ‘What happens
with health care complaints’ into the
Australian sign language AUSLAN.
This translation, which is available on
the Commission’s website, will help
people with hearing impairments to
access the Commission’s services
and be guided through the complainthandling process.
People with a hearing disability can
contact the Commission using the
TTY number (02) 9219 7555 or by
contacting the National Relay Service
on 133 677.
The Commission also worked with
the NSW Council for People with
Intellectual Disability to develop a
web-based fact sheet ‘Not happy
with the doctor’. This illustrated fact
sheet is designed to assist people
with an intellectual disability to raise
concerns about their health care and
to access the Commission’s services.
The fact sheet is available on the
Commission’s website.

Outreach to the
community
An important forum to assist the
Commission’s understanding of health
consumer concerns is the quarterly
Consumer Consultative Committee,
which brings together representatives
of the following organisations:
ZZ Aboriginal Health & Medical
Research Council
ZZ Alzheimers Australia NSW
ZZ Association for the Wellbeing of
Children in Healthcare
ZZ Carers NSW
ZZ Combined Pensioners and
Superannuants Association
ZZ Community Restorative
Centre NSW
ZZ Council on the Ageing (NSW)
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ZZ
ZZ
ZZ
ZZ
ZZ
ZZ
ZZ
ZZ
ZZ
ZZ

Ethnic Communities Council
Health Consumers of Rural and
Remote Australia
Mental Health Coordinating
Council
NSW Council of Social Services
(NCOSS)
NSW Consumer Advisory Group
– Mental Health
NSW Council for Intellectual
Disability
People with Disability Australia
Positive Life NSW
Women’s Health NSW
Youth Action & Policy Association
NSW.

Members of the Committee can raise
specific issues of current concern
and also provide feedback on the
Commission’s work, especially ways to
improve the Commission’s outreach.
To increase the awareness of the
role of Commission among health
consumers and health professionals,
the Commission has provided almost
200,000 brochures, posters and other
information material across NSW.
Commission staff gave 79
presentations to community groups
and health service providers about the
Commission’s functions and services.
This included staff giving three media
interviews, including on Spanish and
Filipino radio programs.
The Commission continued its
commitment to the ‘Good Service
Forum’, a collaboration of 10
complaint-handling bodies. Four
forums were held during the year
that specifically aimed at providing
information and support to members of
Aboriginal communities in accessing
complaint services.

The Commission published 69 media
releases during the year. Most of
these were about the outcome of
the Commission’s prosecutions of
registered practitioners.

Outreach to health
professions
The Commission provided 17 articles
and reports for health professionals.
This included eight articles by the
Commissioner in ‘Australian Doctor’,
the leading publication for Australian
general practitioners.

ZZ

ZZ

ZZ

The Commission reviewed its expert
reviewer panel and developed a
targeted training plan for its experts.
The six training sessions organised
by the Commission in 2009–10 were
attended by 98 experts.
The Commission continued to
consult with the various registration
authorities and other health service
provider representatives, as well as
with the Area Health Services and the
Department of Health.
The Commission also provided
the Clinical Excellence Commission
with its recommendations arising from
its investigations of health
organisations regarding systemic
improvements to the provision
of health services. The Clinical
Excellence Commission uses these
reports for its data analyses and work
on system improvements.

Research and
international
projects
The Commission was involved in a
number of national and international
research projects. During the year,
the Commission:
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supported a doctoral project
at Griffith University about
decision-making in relation to
complaints about counselling
and psychotherapy
assisted in the recruitment of
participants for an international
study on the relevance of trust
between patients and medical
practitioners in conflicts resulting
from adverse events
supported a research project on
quality and safety improvements
resulting from complaint
investigations. This joint project of
the Australian National University
and the University of Sydney is
being financially supported by the
Australian Research Council, and
will be conducted over the next
two years.
assisted the Chinese Hospital
Association’s research into
Australian health care and
complaint-handling systems.
A delegation of the association
visited the Commission in
April 2010.
collaborated with the Clinical
Excellence Commission and the
University of Sydney on a longterm project examining ways to
improve health literacy for patients.

The year ahead
The Commission:
ZZ will consider the broader use of
the illustrated information resource
‘Not happy with your doctor’ for
people with low levels of literacy
ZZ will continue its commitment to the
‘Good Service Forum’
ZZ will provide further input into the
health literacy project.
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Trends in complaints
The Commission reports on the
complaints that it receives and how
it deals with them. In addition, the
Commission records the issues raised
in complaints to identify trends. These
may be useful in providing information
to health service providers about
possible areas of concern that could be
addressed by improvements in health
service delivery.
The Commission receives complaints
about both individual health
practitioners and health organisations.
If a person complains that they were
prescribed the wrong medication,
the relevant provider is the individual
practitioner. If a person complains that
their medical records have been lost at
a hospital, the relevant provider is the
health organisation. Many complaints
raise issues about both individual
practitioners and health organisations.
Sometimes, issues relating to the
conduct of a practitioner interact with
broader systemic issues.
On 1 July 2008, the Commission
introduced an improved categorisation
system to allow for a more
comprehensive recording of the
issues raised in complaints. This has
enabled the Commission to undertake
a more detailed analysis of the
complaints that it receives, and assists
in understanding the issues that
commonly arise in particular areas of
health service delivery.
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The Commission’s classification
system uses the following
categories, which include further
specific issues:
access – delay in admission or
treatment, or a refusal to admit or
provide treatment
communication and information
– the provision of wrong or
inadequate information
consent – no or insufficient
consent to treatment
discharge and transfer – lack
of review prior to the discharge
of a patient, delay in discharge, or
inappropriate discharge
environment and management
of a facility – inadequacies in
administration, hygiene, staffing,
the physical environment of a
facility, or adherence to
accreditation standards
fees and costs – billing practices,
cost of treatment, issues of
financial consent
grievance processes – failing to
respond to a patient’s concerns,
lack of information about complaint
procedures, retaliation as a result of
a complaint being lodged
medical records – record keeping
and management, access to
records, transfer of records
medication – administering,
dispensing and prescribing
medication
professional conduct – lack
of competence, assault, sexual
misconduct, fraud, inappropriate
disclosure of information
reports and certificates – refusing
to provide a report, delay in doing
so, cost of preparing a report
treatment – wrong or inadequate
diagnosis or treatment.

The new issues categorisation system
has been adopted by several other
Australian and New Zealand health
complaint bodies. This has meant
that the Commission can for the first
time include in this annual report a
comparison across several jurisdictions
of the number of complaints received
and the issues raised.
At the same time, it should be noted
that, as a result of the new issues
categorisation system and the practice
of recording more issues for each
complaint, the data for 2008–09 and
2009–10 cannot be readily compared
to the data for previous years.
The Commission tries to record
all of the issues that are raised
by a complaint. For example, if a
complainant claims that the doctor
failed to follow up a test result and
therefore failed to review the patient’s
medication, the complaint would be
recorded as raising both the issue
of ‘treatment – co-ordination of
treatment/results follow-up’, and
the further issue of ‘medication
– prescription’.
The introduction of the revised system
on 1 July 2008 and the practice of
identifying more issues has led to a
higher number of issues per complaint
for the last two years. In 2009–10,
the Commission received 3,515
complaints raising 5,841 issues – an
average of 1.7 issues per complaint.
This can be compared to the figures
for 2005–06 when there were 1.1
issues per complaint.
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Complaint numbers
in perspective
The analysis of complaints can
highlight areas where there may be
opportunity for improvement. However,
it is also important to recognise that,
in a complex and diverse health
system, it is not only the Commission
that handles complaints. Complaints
are often handled by hospital
management or the Area Health
Service without the Commission being
involved. As a result, the number and
nature of the complaints received
by the Commission cannot be a
comprehensive indicator of the
overall standard of health care
delivery in NSW.

In 2009–10, the Commission received
614 complaints about public hospitals,
which can be contrasted with a total
number of 2,442,982 attendances
at public hospital emergency
departments during the year.
Similarly, the Commission received
2,170 complaints about registered
practitioners in 2009–10. There
were 192,097 registered health
practitioners in NSW.

08

Comparison with other
jurisdictions
The Commission has included
a comparison of the number of
complaints received by its counterparts
in other jurisdictions. Chart 8.1 below
shows that the NSW Commission
received the greatest number of
complaints in 2009–10, followed
by the Victorian and Queensland
Commissions. The greater number of
complaints in NSW may be the result
of the co-regulatory arrangement
that requires all complaints to
registration boards to be notified to the
Commission. This requirement did not
exist in all other jurisdictions. 		

Chart 8.1 Number of complaints received by health complaint bodies in 2009–10
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Chart 8.2 Comparison of issues raised in complaints received by health complaint bodies in 2009–10
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Chart 8.2 compares the issues raised
in complaints received by health
complaint bodies across Australia and
New Zealand. The issues have been
matched to the closest NSW issue.

Chart 8.3 Issues raised in all complaints received 2009–10
Treatment (42.9%)
Communication/information (15.4%)
Professional conduct (11.8%)

Complaints about treatment represent
a very high proportion of the
complaints to all health complaints
commissions. Issues relating to access
to medical services are more common
in jurisdictions outside NSW, except for
Queensland. Complaints about fees
and the costs of health services are
more common in Western Australia
and Victoria than in other jurisdictions.

Medication (6.3%)
Fees/costs (4.4%)
Environment/management of facilities (4.2%)
Access (3.5%)
Consent (3.0%)
Reports/certificates (2.5%)
Medical records (2.4%)
Discharge/transfer arrangements (2.2%)
Grievance processes (1.6%)

Issues raised in
complaints
Chart 8.3 shows the breakdown of
the 5,841 issues raised in the 3,515
complaints received by the NSW
Commission in 2009–10.
The three most common issues raised
in complaints related to treatment
(42.9%), communication between
practitioner and patient (15.4%), and
the professional conduct of the health
service provider (11.8%).
The issues raised in written complaints
to the Commission differ from those
raised in inquiries. In many cases,
people contact the Inquiry Service first
to discuss their concerns. Experienced
officers provide advice on the available
options and strategies for directly
resolving less serious issues. Often
this is a faster and more efficient way
to address people’s concerns.
Chart 8.4 compares the type of issues
raised in inquiries to the issues raised
in written complaints. It shows that a
great number of inquiries relate to the
role and functions of the Commission
and the complaint process. In addition,
the proportion of concerns about fees
and costs is much higher in inquiries
than in written complaints. This is an
area where Inquiry Officers can explain

08

Counted by issues raised in complaint

Chart 8.4 Issues raised in inquiries and in written complaints received in
2009–10
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Chart 8.5 P
 roportion of issues in
the category treatment
2009–10

Chart 8.6 P
 roportion of issues in the
category communication/
information 2009–10
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Chart 8.7 P
 roportion of issues in the
category professional conduct
2009–10
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fees and costs, and provide advice on
how to resolve concerns directly with
the health service provider.
Chart 8.5 sets out the types of
treatment-related issues raised
in complaints.
Of the 2,504 issues about treatment,
a large number concerned
inadequate treatment (962). This
was followed by diagnosis (404),
unexpected treatment outcomes
and complications (254), delay in
treatment (178) and inadequate
care (135). There were 571 other
treatment-related issues.

Incorrect/
misleading
information
provided
Inadequate
information
provided

20%

Diagnosis

20

80%

Communication/
information
Counted by issues raised in complaint

There were 897 communication
issues, making this the second most
common issue dealt with by the
Commission. As shown in Chart 8.6,
there were 605 issues concerned
with attitude, 271 with inadequate
information, and 18 with wrong or
misleading information. A few cases
(3) involved special needs not
being accommodated.

Other
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Inappropriate
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information
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20%
143
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0

82
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Chart 8.7 shows that, of the 687
issues of professional conduct,
143 were about competence, 120
concerned sexual misconduct, 92
illegal practices, 82 the inappropriate
disclosure of information, and 57
alleged that the health service provider
had misrepresented their qualifications.
There were also 46 complaints
alleging that the practitioner was
impaired. The remaining 147 raised
other professional conduct issues.

Health Care Complaints Commission Annual Report 2009–10

08

Trends in complaints

Chart 8.8 Complaints received about health practitioners 2005–06 to 2009–10
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Trends in
complaints about
health practitioners
In 2009–10, the Commission received
2,249 complaints about individual
health practitioners – an above
average increase of 7.6% on the
previous year.
Chart 8.8 shows the four health
professions most commonly
complained about – medical
practitioners, dentists, nurses and
psychologists. Complaints about
these professions accounted for
90.1% of all complaints about
practitioners in 2009–10.

People mainly complained about
medical practitioners. In 2009–10,
the Commission received 1,263
complaints about medical practitioners
– a similar number to last year. This
number of complaints is relatively
small, considering that there are
31,420 medical practitioners registered
in NSW. On average, one in 25 medical
practitioners was the subject of a
complaint in 2009–10.
The Commission received 410
complaints about dentists during the
year – an increase of 40.4% on the
previous year. In 2009–10, there were
5,599 dentists registered in NSW. On
average, one in 14 dentists was the
subject of a complaint. Issues involving
the administration of the Medicare
Dental Scheme for people with chronic
illnesses remained a common source
of complaint.
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In 2009–10, the Commission received
221 complaints about nurses and
midwives – a drop of 13.0% from the
previous year. This number should be
read in the context of the 121,000
nurses and midwives registered
in NSW. On average there is one
complaint for every 548 nurses
or midwives.
There were 132 complaints about
psychologists in 2009–10 – an
increase of 57.1% on the previous
year. There are 10,776 psychologists
registered in NSW – so on average,
the Commission received a complaint
about one in every 82 psychologists.
A breakdown of complaints about
other health professions can be found
in Table 18.3 in the appendices to
this report.
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Chart 8.9 Issues raised in complaints received about medical practitioners, nurses, dentists and psychologists 2009–10
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Issues raised about health practitioners
Chart 8.9 sets out the types of issues raised in the complaints about medical practitioners, dentists, nurses
and psychologists.
Treatment was the main issue of complaint, particularly for dentists, where it accounted for almost two-thirds of
all complaints.
The proportion of treatment-related complaints is lower for nurses, because they more commonly provide care rather than
treatment to patients. However, nurses have a higher proportion of complaints involving issues of professional conduct than
the other three professions. The Commission commonly deals with complaints about nurses that raise issues of competence,
illegal practice or impairment.
Communication issues are commonly raised in complaints across all professions.
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Chart 8.10 Complaints received about health organisations 2005–06 to 2009–10
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Trends in complaints about health organisations
Chart 8.10 sets out the number of complaints received about different types of health organisations over the last five
years. Most complaints were about public hospitals. This reflects the great number of patients receiving treatment in public
hospitals, together with the complex range of health services provided by public hospitals and the risks associated with
these services.
The unusual peak of complaints about public hospitals in 2007–08 was largely attributable to a significant number of
complaints about public hospitals being referred to the Commission by the Garling Special Commission of Inquiry into Acute
Care in Public Hospitals.
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Chart 8.11 Issues raised in complaints received about public and private hospitals 2009–10
All health
organisations
(2,155)

953

Private hospital
(156)

305

60

Public hospital
(1,220)

28

629

0%

20%

164

21

181

40%

161

60%

68

125

12

3

51

59

98

78

8

3

84

13

67 66 64 61

11

1

7

55

34 32 20

80%

2

100%

Treatment

Communication and information

Environment/management of facilities

Medication

Access

Discharge and transfer arrangements

Consent

Fees and costs

Medical records

Grievance processes

Professional conduct

Reports/certificates

Counted by issues raised in complaint

Issues raised in complaints about hospitals
Chart 8.11 shows the sorts of issues raised in complaints about public and private hospitals, compared to all other types of
health organisations.
Complaints about treatment make up the greatest proportion of complaints for both public hospitals (51.6%) and private
hospitals (38.5%). The higher proportion of complaints about public hospitals may be attributable to the nature of
treatment provided and the associated risks. The proportion of complaints about the environment and management of the
facility is higher in complaints about private hospitals (13.5%) compared to public hospitals (5.6%), which may reflect the
higher expectations of privately insured patients.
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Chart 8.12 Issues raised in complaints received by most common service areas 2009–10
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Trends in complaints by service area
Chart 8.12 summarises the issues raised in complaints about the most common areas of service provision.
The proportion of complaints about treatment is highest for dentistry, obstetrics, and emergency medicine.
Complaints about professional conduct are most common in the areas of psychology and psychiatry. Such issues are least
prominent in the areas of emergency medicine and dentistry.
Complaints relating to medication are most common in general medicine, and the areas of mental health and aged care.
Complaints relating to fees and costs are most common in dentistry, while there is a high proportion of consent issues in
complaints relating to mental health services.
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