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Letter of submission

The Hon Jillian Skinner MP
Minister for Health
Minister for Medical Research
Level 31
Governor Macquarie Tower
1 Farrer Place
Sydney NSW 2000

Dear Minister
Report of activities for the year ended 30 June 2012
I am pleased to provide the Annual Report and financial statements of the Health
Care Complaints Commission and the Office of the Health Care Complaints
Commission for the financial year ended 30 June 2012 for presentation to the
NSW Parliament.
The report has been prepared and produced in accordance with the provisions
of the Annual Reports (Statutory Bodies) Act 1984, the Public Finance and Audit
Act 1983 and the Health Care Complaints Act 1993.
Yours faithfully

Kieran Pehm
Commissioner
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About the Commission

Aims and objectives
The Commission was established by
the Health Care Complaints Act as an
independent body to protect the health
and safety of the public by dealing
with complaints about health service
providers in NSW, including:
n registered health practitioners, such
as medical practitioners, nurses and
dental practitioners
n unregistered health practitioners,
such as naturopaths, massage
therapists and alternative health care
providers
n health organisations, such as
public and private hospitals, and
medical centres.
The Commission:
n responds to inquiries
n assesses complaints about health
service providers
n assists in the resolution of complaints
n investigates complaints that raise
serious issues of public health or
safety
n takes action in relation to unregistered
health practitioners
n prosecutes serious complaints
against registered health practitioners.
The Commission also informs the public
and its stakeholders about its work.
Code of Practice
The Commission’s Code of Practice
summarises what the public can expect
from the Commission when it deals
with complaints.
The Code of Practice is available on the
Commission’s website.

Values
The values that guide the Commission’s
work are:
n independence
n accountability
n impartiality
n accessibility
n timeliness and responsiveness
n confidentiality.
Stakeholders
The Commission’s diverse stakeholders
fall into three broad categories.
The first category, health consumers and
the community, covers:
n patients, their families and carers
n health consumer bodies – many
of whom are represented on the
Commission’s Consumer Consultative
Committee
n the diverse communities of NSW.
The second category, health service
providers, includes:
n registered health practitioners
n health professional councils and
registration bodies
n unregistered health practitioners
n colleges and associations
n health organisations, such
as hospitals
n universities and other health
education providers.

Contact the Commission
Office address
Level 13
323 Castlereagh Street
Sydney NSW 2000
Business hours
Monday–Friday
9.00am–5.00pm
Postal address
Locked Mail Bag 18
Strawberry Hills NSW 2012
Document exchange service
DX 11617 Sydney Downtown
Telephone and fax
Telephone: (02) 9219 7444
Freecall: 1800 043 159
Fax: (02) 9281 4585
TTY: (02) 9219 7555
Email and website
Email: hccc@hccc.nsw.gov.au
Website: www.hccc.nsw.gov.au

The third category, NSW government
stakeholders, covers:
n	Parliament and its Committee on
the Commission
n the Minister for Health
n the Ministry of Health
n	Local Health Districts
n the Clinical Excellence Commission
n other public sector agencies.
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Commissioner’s foreword

After five years of continuing increases in the number of inquiries
and complaints to the Commission, 2011-12 saw these numbers stabilise.

As a result of the previously sustained
increase in the number of incoming
complaints, the Commission cut
back the level of service provided
to its customers, and this continued
in 2011‑12.
The Commission’s identification and
handling of serious issues of public
health and safety did not suffer as a
result of the reduced level of customer
service. However, service was
reduced in other complaints where the
Commission could take little action.
This resulted in a significant drop
in satisfaction levels reported by people
who made a complaint during the
current year.
Public expectations of health service
providers are very high. Some
complaints demonstrate that on
occasions, patient expectations can be
beyond the level of health service that
can reasonably be delivered. While it is
important to address this gap between
patient expectations and the way health
care services can be delivered, reduced
customer service by the Commission
meant less time could be spent talking
to people who made a complaint,
discussing their grievances, exploring
other avenues of redress and explaining
the role of the Commission and the
reasons for its decisions.

04

During the year, the Minister for Health
considered and supported submissions
by the Commission for an increase to its
funding. As a result, the Commission’s
budget has increased substantially for
the 2012-13 year and into the future.
The Minister is strongly committed to
patient centred health care. I would like
to thank her for the recognition of the
importance of the Commission’s work
in dealing with complaints to protect the
public health and safety and improve
health systems.
Finally, I would like to thank Commission
staff, who worked during the year
with considerable dedication and
resourcefulness, often in pressured
circumstances. The increased funding
for the Commission is recognition of
their hard work and will provide them
with adequate resources to deliver a
better service to the public.

Kieran Pehm
Commissioner
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Executive summary

In 2011-12, the Commission continued to receive a high number of
inquiries and complaints which it managed in a timely and professional
manner within tight resourcing constraints.
To assist managing the workload,
the Commission continued to assess
some complaints solely based on the
information provided by the person who
made the complaint, without making
further inquiries. This strategy was
used only where sufficient information
to make a decision was included in the
initial complaint.
Due to the high workload, assessment
staff were not always able to find the
time to explain the Commission’s
processes and decisions to the person
who made the complaint in personal
telephone calls, but relied on written
correspondence.
Despite this practice, the number of
people who had lodged a complaint and
requested a review of the Commission’s
decision remained at a comparably
low level.
However, client satisfaction with the
level of service received from the
Commission has suffered. Both people
who made a complaint and health
service providers have commented on
the lack of communication and update
in feedback forms.

Legal change
Several legal appeals against disciplinary
decisions have resulted in more
proceedings being heard in two distinct
stages. In the first stage, the Tribunal
determines whether or not it finds the
Commission’s complaint proven. If
proven, a second hearing is held during
which the Tribunal considers what
orders are required to protect the public
health and safety. This has required
increased resources.
There have also been changes to
relevant legislation, including the change
in the definition of a health service and,
from late June 2012, the change in the
handling of mandatory notifications
from registered health practitioners
about the conduct of a colleague or
other registered health practitioner.
These mandatory notifications are now
deemed to be complaints requiring
the Commission to assess them. More
detailed information of relevant legal
changes and decisions is included in
chapter 14 of the report.

Financial summary
New accounting procedures significantly
changed the reporting format with net
result replacing net cost of services.
In 2011-12, the Commission had
total budgeted expenses of just under
$11 million. The Commission’s net result
was a deficit of $231,000, which was
$211,000 less than budgeted.
Corporate goals
The Commission’s achievements,
as measured against its corporate
goals for 2011-12, are summarised
throughout the report:
n Comprehensive and responsive
complaints handling – chapters 9
and 10
n Investigating serious complaints –
chapter 11
n	Prosecuting serious complaints –
chapter 12
n Being accountable – chapter 5
n Continuously improving the
Commission – chapter 14.
The Commission’s key performance
indicators over the last five years are
summarised on the following pages.

From July 2012, the Commission will
benefit from a substantial increase in
its budget, which will increase staffing
levels and improve the service the
Commission is able to provide.
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Executive summary

Inquiries

Written complaints
10,919

9,871

Complaints finalised

10,702

10,118

8,831
4,130

3,515
3,360

3,462

3,522

09-10

4,099

08-09

4,104

4,183

3,128

11-12

10-11

07-08

11-12

10-11

09-10

08-09

07-08

11-12

10-11

09-10

08-09

07-08

2,986

Counted by inquiry

Counted by provider identified in complaint

Counted by provider identified in complaint

A first point of contact for people who
are thinking about making a complaint
is the Commission’s Inquiry Service.

Complaint numbers stabilised, with a
record 4,130 complaints being received
in 2011-12, after significant growth over
the previous five years.

During 2011-12, the Commission
finalised 4,183 complaints, keeping up
with the number of incoming complaints
during the year.

In 2011-12, the Commission received
10,702 inquiries, a similar number as in
the previous year.
Staff of the Inquiry Service can advise
people how they may resolve their
concerns directly with the relevant health
service provider, or can assist them to
put their concerns in writing.
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Executive summary

Assessments finalised

4,073

Investigations finalised

Legal matters finalised

4,103

3,512
3,349

2,889

338

272

107

94

11-12

97

10-11

85

09-10

79

08-09

222

07-08

10-11

09-10

08-09

07-08

11-12

10-11

09-10

08-09

07-08

203

11-12

261

Counted by provider identified in complaint

Counted by provider identified in complaint

Counted by matter

The Commission assessed 4,103
complaints in 2011-12.

In 2011-12, 194 complaints raised
serious issues that warranted
investigation. During the same period,
222 investigations were finalised with the
majority being referred to the Director
of Proceedings to consider disciplinary
action against a health practitioner.

The Legal Division finalised 94 matters
in 2011-12. The overall success rate
of prosecutions before Professional
Standards Committees and Tribunals
improved from 92.2% in the previous
year to 94.1% this year.

The strategy of assessing some
complaints without making further
inquiries has helped to maintain the
overall timeliness of the assessment
process. 88.1% of complaints were
assessed within the statutory 60-day
period in 2011-12 – compared to
84.6% in the previous year. On average,
complaints continued to be assessed
within 43 days.
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Outreach and accountability

Performance in 2011-12
Corporate goal ‘to promote complaint resolution services to people across NSW’

66

presentations

Commission staff gave 66 presentations to community and health professional groups across NSW (target 60).

Corporate goal ‘to report publicly about the work of the Commission’
Annual Report on time
The Commission’s annual report for 2010-11 was tabled in both houses of Parliament on 24 November 2011.

Audited financial statements
Unqualified audit certificates for the financial statements of both the Health Care Complaints Commission and the Office of the
Health Care Complaints Commission were received on 14 October 2011.

Over

60,000

items of information material distributed

The Commission distributed 61,209 brochures, posters and other information material to stakeholders across NSW
(target 20,000), compared to 20,320 in the previous year.

Over

5.6

million website hits

The Commission recorded 145,915 visitors (2010-11: 186,796) and 5,601,709 hits (2010-11: 5,077,180) on its website,
reaching its target of 100,000 visitors and four million hits.

68

media releases

The Commission published 68 media releases during the year.

Corporate goal ‘to provide timely, accurate and relevant reporting to the
Minister and the Parliamentary Committee’
Responsive reporting on performance
The Commission provided quarterly reports on its complaint‑handling performance to the Minister for Health and the
Parliamentary Committee on the Health Care Complaints Commission. The Commission responded to feedback from the
Minister on these reports and provided further detail on its performance in some areas.

No adverse feedback
The Commission received no adverse feedback from the Parliamentary Committee on the Health Care Complaints Commission
on its performance or other issues.

Response to Minister in less than nine days on average
The Commission provided 37 responses to correspondence received by the Minister during the year, of which 83.8% were
provided within 14 days (target 90%). On average, the requested information was provided within 9 days. In the previous year,
29 responses were provided, in an average of 7.5 days, and with 89.7% of these within 14 days.
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Outreach and accountability
For the Commission’s work to be
effective, it must have the confidence
of the public and its stakeholders. Part
of gaining that confidence and trust is
to raise awareness about its role and
functions, and the services it provides.
Website
The Commission’s website includes a
broad range of information for health
consumers and health service providers.
This includes information for patients
about resolving concerns directly with
their provider and advice to health
service providers about responding
appropriately to a complaint.
The Commission is continuing
to improve the accessibility, user
friendliness and contents of its website.
The website aims to offer information
where and when it is required. It will be
improved to increase its accessibility
from mobile phones and other devices
over the next year.
New publications
The Commission reviewed all its
information material and updated its
two key brochures ‘Concerned about
your health care’ and ‘Resolve concerns
about your health care’.
In addition, new fact sheets were
developed aimed at both people who
lodged a complaint and the health
service provider complained about.
One fact sheet provides relevant
information about what happens during
the assessment of a complaint, while
four other fact sheets provide more
detailed information about the various
assessment decisions.
These will be sent together with the
decision letters at the end of the
assessment process.

Assisting people with
special needs
The Commission offers information
about how to access the Commission’s
services, its role and functions and
the complaint form in 20 community
languages on its website. The
information is also available through the
website of the NSW Multicultural Health
Communication Service.
The Commission has reviewed the
information it offers in languages other
than English to ensure that it offers
key information in the most commonly
spoken languages in NSW based on
the 2011 Census data. In addition, the
updated website placed the language
selection more prominently on the
first page.
When dealing with inquiries and
complaints, bi-lingual Commission
staff can assist clients in their native
language. In addition, the Commission
uses telephone, oral and written
interpreter services in a broad range
of languages.
People with a hearing impairment can
contact the Commission using the TTY
number (02) 9219 7555 or through the
National Relay Service on 133 677.
The Commission information film ‘What
happens with health care complaints’
is also available in the Australian sign
language AUSLAN to help people
with hearing impairments access the
Commission’s services and be guided
through the complaint‑handling process.
People with an intellectual disability
and people with low literacy levels have
access to a simple illustrated fact sheet
about how to make a complaint.

Raising awareness
To increase awareness of the role
of the Commission among health
consumers and health professionals,
the Commission provided over
60,000 brochures, posters and other
information material across NSW in
2011-12.
Staff gave 66 presentations to
community groups and health service
providers about the Commission’s
functions and services. This included five
training sessions for expert advisers who
assist the Commission’s investigation
of health service providers and may
be called as expert witnesses in
disciplinary proceedings.
Working together
A particular focus of the Commission’s
outreach activities has been to
strengthen working relationships with the
Local Health Districts. In March 2012,
over two hundred complaint‑handling
staff from Local Health Districts attended
an information and training day. With the
feedback from the day, the Commission
developed a targeted half‑day training
program and has started to visit
individual Local Health Districts to
both meet with senior Executive staff
and train complaint-handling staff on
responding to and resolving complaints.
Media
The Commission published 68 media
releases during the year, mainly about
the outcome of the Commission’s
prosecutions of registered practitioners
or the Commission’s action in relation to
unregistered health practitioners.
The Commission provided 21 articles
and reports to health professional and
health consumer bodies, and media.
This included five regular contributions
published in the ‘Australian Doctor’.

Health Care Complaints Commission Annual Report 2011-12
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Outreach and accountability
Being responsive
Understanding the concerns of health
consumers is very important for the
Commission. It regularly reviews
comments from people who lodged
a complaint about their experience
with the Commission’s services. The
Commission uses this feedback to train
staff and to set relevant priorities in the
way it delivers its services within given
resourcing constraints.
In addition, the Commission meets
quarterly with health consumer
organisations who are members of the
Consumer Consultative Committee.
Members of the Committee raise current
issues and provide valuable feedback
on the Commission’s work. Member
organisations are:
n Aboriginal Health and Medical
Research Council
n Alzheimers Australia NSW
n Association for the Wellbeing of
Children in Healthcare
n Carers NSW Inc
n Combined Pensioners and
Superannuants Association
n Community Restorative Centre NSW
n Council on the Ageing (NSW)
n	Ethnic Communities Council
n Health Consumers of Rural and
Remote Australia Inc
n Mental Health Coordinating Council
n	NSW Consumer Advisory Group –
Mental Health Inc
n	NSW Council for Intellectual Disability
n	NSW Council of Social Services
(NCOSS)
n	People with Disability Australia Inc
n	Positive Life NSW
n Women’s Health NSW
n Youth Action & Policy Association NSW.

Working with other bodies
The Commission regularly consult
with the various professional councils,
registration bodies, the Ministry of Health
and the Local Health Districts when it
deals with complaints.
The Commission provides the Clinical
Excellence Commission with the
details of recommendations from
its investigations to complement
that Commission’s work on
systems improvement.
The Commission also continued its work
on improving health literacy as part of
the health literacy network together with
the Clinical Excellence Commission, the
Australian Commission on Quality and
Safety in Health Care and the University
of Sydney’s School of Public Health.
Research projects
The Commission continued to support
relevant research projects, including:
n an ongoing project by the Australian
National University and the University
of Sydney looking at quality and
safety improvements resulting from
complaint investigations.
n A research project conducted by the
University of Melbourne looking at
whether specific medical practitioners
are more likely to be subject
to complaints.
n A five-part research project
comparing complaint-handling in
NSW to other Australian jurisdictions.
This project is run by the University
of Sydney in cooperation with
the Australian Health Practitioner
Regulation Agency, the national
boards and the NSW health
professional councils.
The year ahead
In 2012-13, the Commission will
continue to update and improve
its website.
It will also continue its visits to the Local
Health Districts and is planning to offer
regular information and training sessions
for relevant staff using webinars in 2013.
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Trends in complaints

The Commission classifies complaints
by the issues they raise. This may
provide useful information for
health service providers to improve
service delivery.

The Commission classifies issues into broad
categories, and specific issues within these
categories. For example:

The Commission receives complaints
about both individual health practitioners
and health organisations. Some
complaints raise issues about both
individual practitioners and health
organisations. Sometimes, issues
relating to the conduct of a practitioner
interact with broader systemic issues.

Access

In July 2008, the Commission improved
its capacity to more accurately capture
the issues raised in complaints, including
the recording of multiple issues raised by
a single complaint.

Consent

In 2011-12, the Commission received
4,130 complaints raising 7,253 issues –
an average of 1.8 issues per complaint.
Complaint numbers in
perspective
It is important to recognise that the
Commission is not the only body that
deals with health care complaints.
Complaints are often handled by
hospital management or the Local
Health Districts, without the Commission
being involved. Therefore, Commission
data cannot be a comprehensive
indicator of the overall standard of health
care delivery in NSW.

Delay in admission or treatment, or a refusal to admit or provide treatment

Communication and information
The provision of wrong or inadequate information, or the altitude and manner of a
health service provider

No or insufficient consent to treatment

Discharge and transfer
Lack of review prior to the discharge of a patient, delay in discharge,
or inappropriate discharge

Environment and management of a facility
Inadequacies in administration, hygiene, staffing, the physical environment
of a facility, or adherence to accreditation standards

Fees and costs
Billing practices, cost of treatment, issues of financial consent

Grievance processes
Failing to respond to a patient’s concerns, lack of information about complaint
procedures, retribution as a result of a complaint being lodged

Medical records
Record keeping and management, access to records, transfer of records

Medication
Administering, dispensing and prescribing medication

Professional conduct
Lack of competence, assault, sexual misconduct, fraud, inappropriate disclosure
of information

Reports and certificates
Refusing to provide a report, delay in doing so, cost of preparing a report

Treatment
Wrong or inadequate diagnosis or treatment, or unexpected treatment outcomes
and complications.

Health Care Complaints Commission Annual Report 2011-12
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Trends in complaints
Issues raised in complaints and inquiries
Before making a formal complaint, people often contact the Commission’s Inquiry Service. The Commission records the types
of issues raised in these inquiries using the same categories it does to classify issues in written complaints.
When comparing issues raised in inquiries to issues raised in written complaints, some differences stand out.
Over a quarter of inquiries relate to the role and functions of the Commission and the complaint process. A significantly higher
proportion of inquiries than complaints relate to access to health services, or fees and costs. These are instances in which Inquiry
Officers can explain fees and costs, and provide advice on how to resolve concerns directly with the health service provider.
Often this is a faster and more efficient way to address people’s concerns.
Some inquirers will make a formal complaint after discussing their concerns with the Inquiry Service staff.
Chart 6.1 – Issues raised in all complaints received 2008-09 to 2011-12
133

2011-12
(7,253)

3,350

1,096

795

482

304

300

130

221 194

132 116
123
146

2011-10
(8,288)

4,048

1,048

928

389

327

318

351

332

139

2009-10
(5,841)

2,504

2008-09
(6,931)

897

2,799

0%

1,432

20%
Treatment
Medication
Grievance processes
Reports/certificates

687

40%
Communication/information
Environment/management of facilities
Access
Medical records

725

60%

368

514

246

255 92 202 176 144 143 127

225 256 183 173 155 168 142 159

80%

Professional conduct
Fees/costs
Consent
Discharge/transfer arrangements

Counted by issues raised in complaint

Chart 6.1 shows the issues raised in complaints since the introduction of the new issues categorisation system.
In 2011-12, the three most common issues were treatment (46.2%), communication (15.1%), and the professional conduct
of the health service provider (11.0%).
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Trends in complaints
Chart 6.2 – Proportion of issues
in the category treatment
2011-12

Chart 6.3 – Proportion of issues
in the category communication/
information 2011-12

100%

100%

60

152
220
322

100%

81

650

80

16

Chart 6.4 – Proportion of issues
in the category professional
conduct 2011-12

80

80

229

60

60
74

453

40

40

40

0

1,553

Treatment
Inadequate treatment
Diagnosis
Unexpected treatment outcome/complications
Delay in treatment
Inadequate/inappropriate consultation
Other treatment issue

81
88

770

20

315

20

20

0

0

Communication/information
Attitude/manner
Inadequate information provided
Incorrect/misleading information provided
Special needs not accommodated

113

124

Professional conduct
Illegal practice
Competence
Breach of guideline/law
Inappropriate disclosure of information
Impairment
Other professional conduct issue

Counted by issues raised in complaint

Counted by issues raised in complaint

Counted by issues raised in complaint

Charts 6.2 to 6.4 break down the
most common categories of issues in
complaints the Commission received in
2011-12 into more specific issues.

The vast majority of communication
and information related issues (70.3%)
concerned the attitude and manner
of the health practitioner. Other issues
in this category related to inadequate
(20.9%) or incorrect (7.4%) information
provided by the health service provider.
In a small number of cases (1.5%), the
special needs of a patient were not
accommodated.

The third most common category of
issues raised in complaints related
to the professional conduct of a
health practitioner. The Commission
introduced a new issue within this
category – breach of guideline/law – to
capture cases where a registered health
practitioner had broken guidelines or
policies relating to their professional
practice. For example, the Commission
received a number of complaints
about the advertising of treatments or
medical services that did not adhere
to the health professional national
boards’ guidelines.

In the treatment category, the most
common issues were inadequate
treatment (46.4%), diagnosis (13.5%),
and unexpected treatment outcomes
or complications (9.6%). Other common
treatment related issues were delay in
treatment (6.6%) and inadequate or
inappropriate consultation (4.5%).

Within the category of professional
conduct, most issues related to
illegal practices (15.6%), followed
by the competence of a health
practitioner (14.2%), a breach of a
professional guideline applicable to
health practitioners (11.1%), or an
inappropriate disclosure of patient
information (10.2%). A number of
complaints (9.3%) also raised concerns
that the health practitioner may
be impaired.
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Trends in complaints
Complaints about health practitioners
In 2011-12, the Commission received 2,609 complaints about individual health practitioners.
Chart 6.5 – Complaints received about health practitioners 2007-08 to 2011-12
1,600

1,488

1,400

1,270

1,337

1,263

1,200

1,145

1,000
800
600
400
590

200
194

0

Medical
practitioner
2007-08

2008-09

307

443

Dental
practitioner
2009-10

482
224 254 221 227 228

Nurse/midwife
2010-11

2011-12

9

21

22
100 104

Pharmacist

77

84 132 113 97

Psychologist

203 210
122 136 168

Other health practitioners

Counted by provider identified in complaint

Chart 6.5 shows the five health professions most commonly complained about: medical practitioners, dental practitioners,
nurses and midwives, pharmacists and psychologists. Complaints about these professions accounted for 92.0% of all complaints
about individual practitioners in 2011-12.
The largest number of complaints were about medical practitioners, with 1,488 complaints received in 2011-12. This is an
increase on the 1,337 complaints received in the previous year. It also represents an increase in the proportion of all complaints
about health practitioners. In 2011–12, 57.0% of all complaints about health practitioners were about medical practitioners,
compared to 52.0% in 2010-11.
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Trends in complaints
Chart 6.6 shows the five most common service areas related to complaints about medical practitioners: general medicine,
surgery, psychiatry, medico-legal and emergency medicine. Complaints about these areas accounted for 70.8% of all complaints
about medical practitioners in 2011-12. The high proportion of general medicine related complaints reflects the high number
of interactions between patients and general practitioners in the primary health care sector. Surgery, a high risk area with the
potential for complications that can have a significant impact on patients, is the second most common area of complaints about
medical practitioners.
Chart 6.6 – Complaints received about medical practitioners by most common service areas 2008-09 to 2011-12
2011-12
(1,488)

622

2010-11
(1,337)

217

85

662

2009-10
(1,263)

163

559

2008-09
(1,270)

153

560

0%

20%
General medicine
Medico-legal

156

40%
Surgery
Emergency medicine

74

57

56

59

434

51

345

46

58

72

375

61

61

69

363

60%

80%

100%

Psychiatry
Other service areas

Counted by provider identified in complaint

The Commission received 482 complaints about dental practitioners during the year, a decrease from 590 complaints in the
previous year. The Commission has commented in its past annual reports about the growing number of complaints against dental
practitioners since the increase in service provision subsidised by Medicare.
In 2011-12, the Commission received 228 complaints about nurses and midwives, a similar number to the year before.
There were 104 complaints about pharmacists in 2011-12, a similar number to the previous year. Since July 2010, the
Commission has gone to considerable lengths to identify individual pharmacists subject to complaints, rather than record the
pharmacy they work for, in order to build a history of individual providers.
There were 97 complaints about psychologists in 2011-12, a decrease from 113 complaints in the previous year.
A breakdown of complaints about other health professions can be found in table 16.3 in the appendices to this report.
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Trends in complaints
Issues raised about health practitioners
Chart 6.7 – Issues raised in complaints received about medical practitioners, dental practitioners, nurses and midwives,
psychologists and pharmacists 2011-12
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Chart 6.7 sets out the type of issues raised in complaints about medical practitioners, dental practitioners, nurses and midwives,
psychologists and pharmacists.
Treatment was the main issue in complaints about medical practitioners, accounting for around half of these complaints. It was
also the main issue in complaints against dental practitioners, accounting for almost two thirds of those complaints.
The proportion of treatment–related complaints is lower for nurses and midwives, because they more commonly provide care
rather than treatment to patients. However, nurses are the subject of a higher proportion of complaints about professional
conduct than most of the other professions. Commonly, complaints about nurses raise issues of competence, illegal practice
or impairment.
Over 40% of complaints about psychologists raise issues of professional conduct. This category includes complaints about
boundary violations and complaints that psychologists had inappropriately disclosed personal health information.
Communication issues are commonly raised in complaints across all professions, but appear to be more common in complaints
against medical practitioners, psychologists and nurses and midwives, compared with those about dental practitioners.
Complaints about fees and costs are more likely to be made about dental practitioners than any other profession, accounting
for over 10% of all issues raised about this health profession.
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Trends in complaints
Complaints about health organisations
Chart 6.8 – Complaints received about health organisations 2007-08 to 2011-12
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Chart 6.8 shows the number of complaints received about different types of health organisations over the last five years.
Public hospitals generate the highest number of complaints, which reflects the huge volume and nature of services provided.
While the overall number of complaints about health organisations remained stable in 2011-12 compared to the previous year,
complaints about public hospitals fell by 8.5%.
The number of complaints about correction and detention facilities and medical centres increased in 2011-12 compared to
previous years.
A breakdown of complaints about other types of health organisations can be found in table 16.7 in the appendices to this report.
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Trends in complaints
Chart 6.9 – Complaints received about public hospitals by most common service areas 2007-08 to 2011-12
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As shown in Chart 6.9, complaints about public hospitals most commonly raised concerns about emergency medicine and
surgery. These two areas of service accounted for 44.1% of all complaints about public hospitals in 2011-12.
Emergency and surgical patients are often less able to interact with their practitioners. In addition, both areas have a high
potential for complications and unexpected treatment outcomes.
Issues raised in complaints about hospitals
Chart 6.10 – Issues raised in complaints received about public and private hospitals 2011-12
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Chart 6.10 shows a breakdown of the issues raised in complaints about public and private hospitals.
Issues relating to treatment are most common. They made up 52.3% of all complaints about public hospitals and 47.0% of all
complaints about private hospitals in 2011-12.
Issues relating to communication and information provided to patients and their families are raised more commonly in complaints
about public hospitals compared to complaints about private hospitals or other health facilities.
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Trends in complaints
Complaints by service area
Chart 6.11 – Issues raised in complaints received by most common service areas 2011-12
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Chart 6.11 shows a breakdown of issues raised in complaints by the area in which the health service was provided.
Treatment issues were most commonly raised in complaints about dentistry, obstetrics and surgery.
Communication issues were more common in emergency medicine than other areas, which may be due to the pressured
treatment environment and sometimes impaired communication abilities of patients in emergency situations.
Medico-legal services also attract complaints about communication and information provided. These services are often
provided on behalf of insurers and the person who makes the complaint is not the patient of the provider, which can lead
to misunderstandings. Medico‑legal services are often perceived as acting against the interest of the person who made the
complaint.
Complaints about professional conduct are more common in relation to psychology services. One reason may be that
psychologists often provide medico–legal reports and expert opinions for legal proceedings. In those circumstances, the person
who makes the complaint often questions the practitioner’s competence or alleges that the practitioner has inappropriately
disclosed information.
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Trends in complaints
How the Commission dealt with complaints
When the Commission receives a written complaint, it gathers relevant information to assess the most appropriate way of dealing
with the issues raised.
Assessment outcomes

Chart 6.12 – Assessment decisions by most common service areas 2011-12
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Chart 6.12 looks at the outcome of the complaint assessment, by the area in which the health service was provided.
Complaints about services in surgery and emergency medicine are often referred to the Commission’s Resolution Service. A high
proportion of complaints about surgery and emergency medicine raise issues of communication and information. Resolution
provides people who had made a complaint with an opportunity to receive better explanations in order to understand what
happened and why.
A comparably higher proportion of complaints about pharmacy, dentistry and psychology were referred to the relevant health
professional council to consider appropriate action. This reflects the fact that the Commission does not have internal expert
advisers in these areas and relies on the expertise offered by the councils.
A high proportion of complaints related to services provided in psychiatry/mental health were discontinued. This reflects
communication difficulties inherent in this area and the evidentiary difficulties in pursuing investigations. There is often also an
alternate means of redress through the Mental Health Tribunal.
General medicine is another service area where a high proportion of complaints were discontinued. This relates to the high,
and sometimes unrealistic, expectations patients have of general practitioners.
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Trends in complaints
Another way to analyse how the Commission deals with complaints is to look at the outcome of the assessment of the complaint
by type of health service provider as set out in Chart 6.13.
Chart 6.13 – Assessment decisions for the most common type of health service provider 2011-12
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A comparably higher proportion of complaints about medical practitioners, the most common type of health service provider
complained about, and medical centres are discontinued.
Complaints about nurses and midwives are more commonly referred for formal investigation than other providers. Such
complaints often come from employers and are supported by an internal investigation that suggests significant issues with the
professional conduct of the relevant nurse or midwife.
Complaints about public hospitals are less likely to be discontinued and more likely to be referred for resolution. Public hospitals
are often the only service provider available to the person who made the complaint and it is important that public confidence
is retained. Another option available to the Commission is to refer suitable complaints back to the relevant public health
organisation for local resolution between the person who lodged the complaint and the facility. 63.3% of complaints against
public hospitals are dealt with by resolution and local resolution options.
Local resolution is also used extensively for complaints about the health services provided in prisons. Complaints dealt with in this
way often may involve less serious issues and this method allows Justice Health to directly manage service delivery by local staff.
Local resolution is not an available assessment option for complaints about private health service providers.
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Chart 6.14 – Issues raised in all complaints assessed 2011-12
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Chart 6.14 summarises all assessment decisions the Commission made in 2011-12 by the type of issue raised in the complaint.
Treatment issues were most commonly referred to the Commission’s Resolution Service. This reflects the fact that often patients
and their families do not fully understand the reasons for a particular treatment, and further information and explanation can help
them resolve their concerns.
Complaints about the professional conduct of a health practitioner are more often referred for formal investigation, as the alleged
misconduct is likely to be clearer, and the risk to public health and safety more obvious when compared to issues of clinical
treatment and expertise.
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Investigation outcomes
Chart 6.15 – Investigations finalised by issue 2011-12
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Chart 6.15 details the outcome of investigations by the type of issue investigated.
Investigations relating to professional conduct are more likely to be referred to the Director of Proceedings to consider
prosecution than investigations into treatment.This is because the evidence supporting complaints about professional conduct is
likely to be clearer, and the risk to public health and safety more obvious. Some examples are sexual misconduct and breach of
practice conditions.
Complaints about treatment, however, are often more complex. Clinical decisions about the method of treatment are often not so
clear and experts may differ on the best course of treatment. Even where they disagree with the treatment provided, the expert
retained by the Commission may conclude that there was no significant departure from generally accepted standards.
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Complaint process
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All complaints must be assessed.
The aim of the assessment is obtain
enough relevant information to decide
the most appropriate way to deal
with the complaint.
The Commission may ask the health
service provider complained about to
respond to the complaint. Where clinical
issues are involved, the Commission
may obtain health records and seek
advice from medical or nursing advisers.

Refer to another body

Prohibition order/public
statement

The Commission deals with complaints
about both individual health practitioners
and health organisations. Complaints
about individual practitioners can be
about registered practitioners, such as
medical practitioners, nurses and dental
practitioners, or unregistered health
practitioners, such as naturopaths,
massage therapists or other alternative
health service providers.

Monitor implementation
of recommendations

The Commission can refer a complaint
about a registered practitioner to
the relevant professional council
to consider taking action such as
counselling, performance management
or action regarding impairment.

2
The Commission can discontinue
dealing with a complaint for many
reasons – for example, the time
that has passed since the incident
makes it difficult to investigate the
complaint effectively.

Complaint process

3

Where the Commission has
investigated a complaint, it may:

In some cases, the complaint may
be referred to another body that is
more suitable to deal with the issues
of concern. For example, a complaint
about non-authorised prescribing
of addictive medications – so called
scheduled drugs - may be referred to
the Director General of the Ministry of
Health. Allegations about over-servicing
can be referred to Medicare Australia
while the Commonwealth Department of
Health and Ageing deals with complaints
about conditions in nursing homes.

8

4
Complaints may be resolved during
the assessment process where
the person who made the complaint
is satisfied with the information and
explanation that the health service
provider gives in their response.

5
Complaints can also be referred to the
Commission’s Resolution Service. A
Resolution Officer can assist the parties
to resolve any outstanding issues. In
some cases, an independent conciliator
facilitates a meeting.

6
The Commission formally investigates
complaints that raise a significant
issue of public health or safety, or, if
substantiated, provide grounds for
disciplinary action against a registered
health practitioner.

7
Minor complaints about a public health
organisation can be referred back to
the organisation to try to resolve the
matter locally with the person who
made the complaint, if the organisation
agrees to this.

Comments can also be made to an
unregistered health practitioner where
although the conduct can be improved,
there is no risk to public health or safety.

Issue a prohibition order, public
statement and/or public warning.
A prohibition order can ban or limit
an unregistered health practitioner
from providing health services. The
practitioner must advise potential
patients of any limitations imposed
before treating them. A breach of
the order is a criminal offence. The
Commission can also issue a public
warning where it has found a treatment
or health service to be unsafe.

Comments to a health organisation
are made in cases where the health
care provided was inadequate, but the
organisation has already taken measures
to prevent a similar occurrence in
the future.

9

13

Refer the complaint to a
professional council to take action,
including assessing the practitioner
for performance or impairment, or
counselling them about their conduct.

Terminate the complaint (take no
further action) where the investigation
has found no or insufficient evidence
of inappropriate conduct, care
or treatment.

10

14

Refer the complaint about a
registered practitioner to the
Director of Proceedings who
determines whether or not it should
be prosecuted before a disciplinary
body. The Director of Proceedings must
consider the protection of the health and
safety of the public; the seriousness of
the alleged conduct; the likelihood of
proving the alleged conduct; and any
submissions by the practitioner when
making this determination.

Make recommendations to a
health organisation where there has
been poor health service delivery and
systemic improvements should be
made. The Commission also provides
its recommendations to the Director
General of the Ministry of Health and
the Clinical Excellence Commission
to inform their work in improving
health services.

If the Director of Proceedings decides
not to prosecute a matter, it may be
referred back to the Commissioner to
consider other appropriate action.
If a matter is being prosecuted,
complaints about unsatisfactory
professional conduct will usually be
heard by a Professional Standards
Committee, while a complaint about
professional misconduct will be
prosecuted before a Tribunal.

11
Make comments. The Commission
makes comments to registered health
practitioners where there was poor
care or treatment, but not to an extent
that would justify prosecution.

12
Refer the matter to the Director of
Public Prosecutions to consider
criminal charges.

The Commission monitors whether
its recommendations to a health
organisation have been implemented.
If the Commission is not satisfied with
the implementation, it may, ultimately,
make a special report to Parliament.
Where a registered health
practitioner has been prosecuted:

15
A Professional Standards Committee or
Tribunal that finds the complaint proven
can reprimand, fine and/or impose
conditions on the practitioner.
Only a Tribunal can suspend or cancel
the registration of a practitioner. The
Tribunal may also issue a prohibition
order that bans or limits a practitioner
from practising in another area of health
service – for example, a psychiatrist
whose registration is cancelled can be
banned from working as a counsellor.
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Inquiry Service

People who want to find out about the
Commission’s role and how it handles
complaints often contact the Inquiry
Service. Some people have questions
about health care in general or want
advice about how they can resolve
their concerns.
The Inquiry Service is open 9am-5pm,
Monday to Friday. All inquiries are
answered by experienced officers.
People can call, email or make inquiries
online. They can also come to the office
to speak to an Inquiry Officer in person.
The Inquiry Service can discuss how
people can resolve their concerns
directly with the relevant health service
provider. The Inquiry Officer may contact
the health service provider in an attempt
to resolve the concerns.
Where appropriate, people may
be referred to other agencies and
organisations that can better address
their concerns.
If people wish to make a complaint, the
Inquiry Service will tell them how to do
so and help them to put their complaint
in writing, if they require assistance. If
urgent attention is required, complaints
can be taken over the phone and
referred for immediate assessment.

Performance
For the first time in eight years, the number of inquiries to the Commission has not
increased, but remained at a comparable level to last year.
As shown in Chart 8.1, there were 10,702 inquiries received in 2011-12, a 2.0%
decrease from the previous year.
Chart 8.1 — Inquiries received from 2007-08 to 2011-12
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Case studies
More than health concerns

Missed vaccination

An elderly woman called the Commission to
discuss several issues. It became clear to the
Inquiry Officer that the caller was somewhat
confused. The woman had moved to a new area
and lived alone, had no family and was legally
blind. She had previously been going out to shop
but was no longer leaving the house because she
was too afraid of falling due to her poor sight.

A mother emailed the Commission when she had
problems accessing the human papilloma virus
(HPV) vaccination program for her daughter. When
the vaccination program came to the daughter’s
school, she had been overseas and now was
unable to access the program, because eligibility
is based on age and school year. The mother was
frustrated that, despite her attempts, she had not
been able to sort out the issue.

The officer suggested the woman ring the aged
care assessment team in her area and gave her the
phone number, but the woman was unable to read
the number back. The officer then contacted the
aged care assessment team, who later advised that
the woman had been put in touch with a range of
social and community support services as a result
of their assessment.
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The Inquiry Officer contacted the Commonwealth
Department of Health and Ageing to find out where
best to refer the woman. The response was that
the daughter could access a ‘catch up’ program or
receive the vaccination from her GP.
The officer emailed this information to the mother
and also referred her to the NSW Immunisation
Program, which could provide more details about
how to participate in the ‘catch up’ program.

Inquiry Service
Outcomes
Chart 8.2 summarises how the Commission dealt with inquiries over a five-year period. Specifically, in 2011-12, the Inquiry Service:
n provided relevant information in response to 5,033 inquiries (47.0%)
n discussed strategies to resolve the issues directly with the health service provider with 1,682 people (15.7%)
n sent out 1,672 complaint forms (15.6%)
n assisted 1,198 people (11.2%) by contacting a more relevant body to deal with their concerns and providing the contact
details of the relevant staff member to the inquirer
n referred 1,040 inquiries (9.7%) to a more suitable body
n helped 61 people to write their complaint (0.6%)
n in 16 urgent cases (0.1%) drafted a complaint over the phone and referred it for immediate assessment.

Chart 8.2 – Outcome of inquiries 2007-08 to 2011-12
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Assessing complaints

Performance in 2011-12
Corporate goal of ‘efficient and timely processing,
assessment and resolution of complaints
and review processes’

88.1%

of complaints assessed within 60 days

88.1% of complaints were assessed within the 60-day statutory timeframe. On
average, complaints were assessed within 43 days. This is an improvement on
the previous year, when 84.6% were assessed within the 60-day timeframe, in an
average of 43 days (statutory timeframe - target 100%).

7.1%

of assessment decisions where review was requested

292 requests for the review of the Commission’s assessment decision were
received, which represents 7.1% of all assessments finalised during the year.
This compares favourably to the previous year when 305 such requests were
received accounting for 7.5% of all assessments finalised.

76.1%

of reviews completed within six weeks

76.1% of reviews of an assessment decision were completed within six weeks.
This is a new performance measure (target 90%).

86.2%

of decision letters sent within 14 days

When the Commission has finalised its assessment, all parties are informed
in writing about the outcome and reasons for the decision. During the year,
86.2% of decision letters were sent within 14 days of the decision being made,
compared to the previous year where 84.1% of letters were sent within this
timeframe (statutory timeframe - target 100%).

66.7%

of assessment file audits on time

To ensure the correct set-up and allocation of new complaints, the Commission
audits each file 28 days after the complaint has been received. 66.7% of such
file audits were on time, which is an improvement on the previous year when
32.6% of audits were completed within 28 days (target 100%).
In the coming year, the Commission will conduct a 7-day audit to assess the
recording and allocation of the file and a second audit at 21 days after the
complaint has been received to check the progress of the file. These audits
will be largely automated.

82.4%

of assessments progressing satisfactorily

82.4% of file audits showed that the case progressed satisfactorily,
compared to 97.6% in the previous year (target 100%).
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The Commission received 4,130
complaints during the year and finalised
4,103 in the same period; a similar
number compared to the previous year
when 4,104 complaints were received
and 4,073 assessed.
To manage the high workload while
assessing complaints in a timely manner,
the Commission continued the practice
it introduced in the previous year, where
some complaints were discontinued
without making any further inquiries.
This meant that the Commission did
not contact the person who lodged
the complaint before making its
decision to take no further action,
or call people to explain in detail the
reasons for its decision. Instead, it
simply communicated the decision by
letter. Understandably, some people
were dissatisfied with the level of
service provided, which was reflected in
comments received through the client
satisfaction surveys.
One person commented that they had
noticed the reduced level of service in
the way in which the Commission dealt
with a recent complaint, compared
to how it had dealt with an earlier
complaint that was lodged about
18 months before.
Significant developments
Increased funding in the coming year
will allow the Commission to employ
two additional Assessment Officers.
Customer service strategies, which were
reduced to a minimum in the past two
years, can be reintroduced, including
more time to:
n personally contact the person who
made a complaint and health service
providers
n discuss and clarify the issues in the
complaint
n try to resolve the complaint during the
assessment process
n explain the reasons for the
Commission’s decision.
During the year, the Commission put
intense effort into improving the quality of
its written communication. Fewer people
seeking a review of the Commission’s
assessment decision may be related to
the improved written information.
The Commission’s internal auditors also
reviewed the assessment of complaints.
The audit identified three main areas for
improvement: communications within
the team, file allocation procedures and
the accountability of management.

Assessing complaints
A number of strategies have been developed to address these areas. These include: regular assessment team meetings;
redesigning the way complaints are received and allocated; team leaders having a greater role in managing complaints with the
manager taking on a greater mentoring role within the team.
These changes should improve timeliness in dealing with new files, increase co-operation and support among staff and
strengthen the accountability of middle management.
Performance
Chart 9.1 shows how the Commission dealt with complaints over the past five years.
Chart 9.1 – Outcome of assessment of complaints 2007-08 to 2011-12
Referred to
another body

105
2.6%
1.5% 63
1.5% 54
1.8% 61
1.9% 56

Resolved during
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4.4%
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5.9%
5.6%
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Investigation by
Commission
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local resolution

180
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188
206
194
184

4.7%
4.5%
6.3%
8.1%
9.0%

223
270
260

5.8%
5.1%
1.2%
1.7%
1.4%

Referred to the
Commission's
Resolution Service *

Referred to
professional council

Discontinued

239
206
41
56
41
615

15.0%
16.8%
20.9%
21.7%
26.7%

686
735
728
772
753
790

18.4%
19.4%
22.9%
22.5%
19.8%

806
755
572
2,017
1,978

49.2%
48.6%
41.2%
38.5%
34.0%

0.0%
2011-12

1,447
1,291
982

10.0%
2010-11

20.0%
2009-10

2008-09

30.0%
2007-08

40.0%

50.0%

Counted by provider identified in complaint

* In previous years, the two resolution options of assisted resolution and conciliation were reported separately. Due to the restructure of the Resolution Section in July 2010,
complaints are now referred to the Resolution Service and a decision is made as part of the resolution process whether assisted resolution or conciliation is the more
appropriate form of trying to resolve the complaint.

Outcomes
In 2011-12, the Commission assessed 4,104 complaints:
n 2,017 (49.2%) were discontinued – with the Commission taking no further action
n 753 (18.4%) were referred to the relevant professional council to take appropriate action regarding a registered health practitioner
n 615 (15.0%) were referred to the Commission’s Resolution Service
n 239 (5.8%) were referred to the relevant public health organisations to try to resolve the complaint locally
n 194 (4.7%) were referred for formal investigation by the Commission
n 180 (4.4%) were successfully resolved during the assessment process
n 105 (2.6%) were referred to another more appropriate body for their management.
Health Care Complaints Commission Annual Report 2011-12

29

Assessing complaints
Timeliness
In 2011-12, 88.1% of complaints were
assessed within the 60-day statutory
timeframe. On average, complaints
were assessed within 43 days. In the
previous year, 84.6% of complaints were
assessed within 60 days, on average
within 43 days.
The Commission records the reasons
why it was not able to complete its
assessment of a complaint within the
60‑day statutory timeframe. The reasons
recorded for 2011-12 included, that in:
65.6% of these complaints the
Commission was waiting for a
response from the provider
n 27.1% the Commission waited for
internal medical/nursing advice
n 6.6%, the Commission was waiting
on medical records or further
information.
Where the Commission was waiting on
responses from the provider, medical
records or further information, 60.8%
of these complaints related to health
practitioners, 32.7% were about
public health organisations and the
remaining 6.5% were about privately run
health organisations.
n

When the Commission has completed
the assessment of a complaint, all
parties are informed in writing about the
outcome and reasons for the decision.
In 2011-12, 86.2% of decision letters
were sent within 14 days of the decision
being made, compared to the previous
year, when 84.1% of letters were sent
within the statutory timeframe.
Review of assessment decisions
People who lodged a complaint can
request a review of the Commission’s
assessment decision except where the
complaint is being investigated.
In 2011-12, 292 requests for a review
of the assessment decision were
received, which represents 7.1% of
all assessments finalised during the
year. This compares favourably to the
previous year, when 305 such requests
were received accounting for 7.5% of all
assessments finalised.
As shown in Chart 9.2, the Commission
finalised 301 reviews in 2011-12, a
similar number to last year, when 300
reviews were completed.
In 267 cases (88.7%), the original
assessment decision was confirmed.
In 34 cases (11.3%), the initial decision
was changed as result of the review.

Chart 9.2 – Outcome of reviews of assessment decision 2007-08 to 2011-12
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2011-12

34

Staff development
Assessment staff participated in a
number of training courses to increase
their skills and improve work efficiency.
Staff attended external training in:
n speed reading to deal with the high
volume of written information
n dealing with difficult telephone
conversations and complainants
n basic dispute resolution skills
n time management
n mentoring and leadership.
In addition, staff were internally
trained using case studies to improve
complaint‑handling.
Workshops aimed at improving writing
skills assisted staff to adopt a more
analytical form of writing.
All new staff completed an in-service,
six-week orientation program when they
started with the Assessment Branch.
New assessment staff were also
trained in responding to inquiries to the
Commission’s Inquiry Service.
The year ahead
Local Health Districts
As highlighted in the previous annual
report, the Commission aimed to build
relationships with the Local Health
Districts. In March 2012, staff of the
districts were invited to an information
and training day. Following this event,
the Commission has started to visit each
of the Local Health Districts meeting
with the relevant senior Executive and
training complaint‑handling staff on
responding to and resolving complaints.
This work will continue into the next year
and the Commission will continue to
build professional relationships with each
of the districts.
Internal improvements
The changes that were made to the
management of assessments as a
result of the audit will be monitored, and
further adjustments made, if required.
Staff will be offered a plain English
writing course, and Team Leaders a
plain English editing course to further
improve their editing skills.
More effort will be placed into trying
to resolve complaints during the
assessment process, and external and
internal training will be provided.
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Feedback
The Commission surveys both people
who made a complaint and health
service providers after the assessment
of a complaint. These surveys are
intended to assist the Commission to
improve its assessment procedures and
better meet client needs.
In 2011-12, 11.7% of people who made
a complaint and 12.4% of health service
providers who were sent a survey
responded to the Commission.
Responses
The change in the way some complaints
were assessed by discontinuing them
without making further inquiries has had
a negative impact on the satisfaction of
clients with the Commission’s service.
Less communication with people who
had lodged a complaint contributed to
lower satisfaction rates compared to
previous years.
Overall, 47.2% of people who made a
complaint and responded to the survey
were satisfied with their interaction
with the Assessment Officer. This is a
significant drop from two years ago,
when 65.6% of people who made a
complaint were satisfied and reflects
the more limited communication
with complainants.
Overall, 77.6% of health service
providers who responded to the
survey were satisfied with the
Commission’s service.
Satisfaction rates amongst health
service providers are comparable to
previous years (2009-10: 72.2%;
2010-11: 79.5%).

Case study — According to the rules
The Commission received a complaint from the family of an elderly
woman who lived in an aged care facility. The family was unhappy
that their mother had not been referred to a hospital in a timely
manner when she rapidly deteriorated over night.
The Assessment Officer contacted the family to discuss their
complaint. It became clear that the eldest son had been nominated
as the primary contact for the family and the aged care facility
had been asked to contact him should there be any change in the
mother’s condition. Although the family was happy with the care their
mother received in general, they were concerned that she may die, if
a similar delay were to happen again in future.
The Commission provided a copy of the family’s complaint to the
facility asking them to respond to the concerns. The Commission
also requested a copy of the woman’s medical records and a copy
of the facility’s policies for transferring deteriorating patients to a
hospital.
The Assessment Officer reviewed the information and the reasons
why the woman had not been transferred quickly to the hospital
became clear. While staff noticed that she was deteriorating, the
facility’s policy required consent from either the treating practitioner
or a member of the family before a patient could be transferred. This
policy had been implemented after the facility had been threatened
with legal action, after another patient was transferred to hospital
without the consent of the family. The medical records showed that
staff had tried to contact the son and had left messages, but he had
been away on an overseas holiday. Staff also tried to contact the
woman’s doctor, who was away at an interstate conference.
The Assessment Officer contacted the director of the facility to
discuss the potential risk for other patients. The officer suggested
options how to minimise these risks based on advice from the
Commission’s internal medical and nursing advisors.
The facility agreed that they would consult with their staff, the visiting
medical officers and the lawyers and draft a new policy. The new
policy included that, if the registered nurse caring for the patient was
unable to contact the patient’s treating doctor or family member,
they would call the on-call staff at the local hospital to discuss
the patient’s condition. If warranted, the nurse would arrange an
immediate referral to the hospital. The director of the facility met with
staff at the local hospital who agreed to support the policy.
The families of all residents of the facility received a copy of the new
policy and it was introduced into several other aged care facilities.
The family of the woman whose experience had prompted the
change of the policy agreed that it addressed their concerns and
were happy that the complaint was resolved.
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Resolving complaints

Performance in 2011-12
Corporate goal of ‘efficient and timely processing,
assessment and resolution of complaints
and review processes’

64.0%

of resolution plans on time

Of the complaints that were referred for resolution, 64.0% had a resolution plan
in place within 28 days. This result is comparable to 69.9% in the previous year,
but falls short of the target of 90%.

69.8%

completed within four months

69.8% of resolution and conciliation processes were completed within four
months of being referred to the Resolution Service. This is an improvement
on the previous year, where 66.5% were completed within this
timeframe (target 70%).

87.3%

resolved

87.3% of complaints that proceeded to resolution/conciliation were fully
or partially resolved.
This exceeds the Commission’s target (75%) and compares favourably
to the previous year, when 80.7% were resolved.

87.6%

of clients satisfied

87.6% of complaint resolution/conciliation clients were satisfied with the service,
compared to 85.6% in the previous year (target 80%).

All conciliation arrangements on time
Twenty-two conciliations were finalised. In all cases, the parties were advised
within the statutory timeframe of 14 days about the arrangements for
conciliation (target 100%). This compares favourably to the previous year
when in 93.2% of cases this timeline was met.

Complaints are usually referred to the
Commission’s Resolution Service where
there are outstanding issues that could
be addressed through a resolution
process.
How resolution works
As a first step, the Resolution
Officer contacts both parties and
encourages them to be involved. It is a
voluntary process.
If all parties agree to participate, the
officer will help them to find ways to
resolve the complaint.
The resolution strategies depend on
the nature of the complaint and the
expectations of everyone involved.
The officer develops a management
plan specific to the case and sets an
appropriate timeframe.
If the parties are willing to meet, the
Resolution Officer organises the
meeting, proposes an agenda and
assists both sides in preparing for
the meeting. The Resolution Officer
facilitates the meeting.
In some cases, the Resolution Officer
may suggest conciliation by an
independent external conciliator will
facilitate the meeting. This may be
appropriate when the parties prefer
the confidentiality of conciliation, as
anything said during the meeting and
any document prepared for it cannot
be used in legal proceedings, unless
everyone consents to it.
If the parties do not wish to meet, other
ways to assist resolution are explored.
For example, the Resolution Officer
can act as an intermediary and obtain
responses from the health service
provider, and discuss the information
with the person who lodged the
complaint.
Possible outcomes
There are various outcomes of
resolution and conciliation processes,
including an apology, an explanation
of why something happened, or an
acknowledgement that a mistake
occurred. Sometimes, the health service
provider offers to review their current
practice and take steps to improve it.
The Resolution Officer can follow up any
agreement between the parties.

32

Health Care Complaints Commission Annual Report 2011-12

Resolving complaints
Performance
In 2011-12, 615 (15.0%) complaints were referred to the Commission’s Resolution
Service, as compared to 686 (16.8%) in the previous year. There were 22 complaints
where the Resolution Officer decided that a formal conciliation meeting would be the
most effective way to resolve the issues of the complaint.

Over the three year period, a total of
348 agreements to improve health
service delivery were made, of which
337 or 96.8% have been implemented
as at 30 June 2012.

During the same period, the Resolution Service finalised 675 resolution and
conciliation processes, compared to 693 in the previous year.

A small number (8) have not been
implemented, while three agreements
are still being monitored and are
expected to be implemented within the
next year.

Chart 10.1 – Outcomes of resolution processes 2007-08 to 2011-12
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Outcomes
Chart 10.1 details the outcomes
of resolution processes, including
conciliation, over the past five years.
In 2011-12, 208 processes (30.8%) did
not proceed because one or both of the
parties did not wish to participate.
Of the remaining 467 complaints, 409
(87.6%) were fully or partially resolved.
This includes complaints where an
agreement was reached between the
parties at a formal conciliation meeting.
In 58 complaints (12.4%) of the
complaints that did proceed to
resolution, no agreement or resolution
could be achieved.
Sometimes, complaints were not
resolved because the parties disagreed
on what actually occurred. In other
cases, the expectations of the person
who made the complaint could not be
met, or the options for resolution offered
by one side were not acceptable to
the other.
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Counted by provider identified in complaint

Feedback
The Resolution Service seeks feedback
from the person who lodged the
complaint and from health service
providers with whom there has been
significant contact during the resolution
process. A satisfaction survey is posted
with the Commission’s closure letters.
The response rate was 22.5% for
people who lodged a complaint and
21.8% for health service providers who
were sent a survey.
Overall, 83.1% of people who lodged a
complaint and 91.5% of health service
providers who had participated in the
resolution process and had responded
to the survey were satisfied with the
Resolution Service.
The survey also gave the opportunity to
provide further comments.

More detailed information on the
outcomes of resolution and conciliation
processes over a five year period can
be found in tables 16.20 and 16.21 in
appendix A of this report.

[I am] very pleased. HCCC service have
helped to access better care for my
husband and provided an opportunity to
debrief during a very difficult process […].
Your service is invaluable. (Complainant)

Timeliness
In 2011-12, 21.2% of resolutions were
completed within a month, 69.8%
within four months and 95.3% within
nine months.

My resolution officer […] explained
everything to me clearly so that I could
understand. Nothing was a problem for
him to do and he kept me constantly
updated with progress by email and phone.
(Complainant)

A small number of cases (32; 4.7%) took
more than nine months to complete
for various reasons, including the time
taken by the parties to decide when
or how to proceed; the complexity of
the issues; and difficulties in obtaining
sufficient details from one or the other
of the parties.

Despite the cultural diversity and
communication problems and the extreme
nature of the complainant’s accusations
and emotions, the decision for dispute
resolution has proved to be the best
outcome that could have been expected in
this difficult case. (Health service provider)

Monitoring agreements
As part of the resolution of a complaint,
the health service provider may agree
to change their systems, practices
and policies, or provide further staff
training and education. Since July 2009,
the Commission has recorded and
monitored such voluntary agreements.

[The Resolution Officer] was unfaultable
in her approach to this matter. She
maintained a highly professional standard
throughout the entire process, with a strong
focus on conciliation. She is to be highly
commended. (Health service provider)
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Case study — Learning from things that went wrong
A man was hit by a car and taken to a small rural hospital for
emergency treatment where his bleeding could not be contained.
The man was transported to a larger regional hospital, but later
died of his injuries.
The Local Health District investigated the case and made a number
of recommendations for changing various policies and practices
at the small rural hospital. The changes related to communication
pathways for staff seeking medical advice in emergencies and
nursing staff to escalate matters when they have concerns
about the treatment provided.
The complaint to the Commission was made more than a year
after the accident and was assessed as suitable for referral to the
Commission’s Resolution Service. The Resolution Officer contacted
the family and the manager of the hospital. The family was
concerned that the recommendations had not been put in place.
The Resolution Officer facilitated a meeting between the family and
the hospital manager. As the family had moved since the accident,
the officer negotiated for the meeting to be held halfway between
the hospital and the family’s new home.
At the meeting, the hospital manager informed the family about
when and how the recommendations were put into practice. The
family felt reassured that changes were made to prevent a similar
tragedy from happening again. The meeting was important to assist
the family to deal with the sudden and unexpected death of their
father and it helped to restore their confidence in the hospital.

34

Health Care Complaints Commission Annual Report 2011-12

Significant developments
Consolidating the Resolution
Service
In July 2011, the Resolution Service
and the Health Conciliation Registry
merged. Since then, complaints that
are suitable for resolution are referred to
the Commission’s Resolution Service.
A decision about the most beneficial
strategy to resolve the complaint, which
may include formal conciliation, is
made as part of the resolution process
rather than being decided when the
Commission assesses the complaint.
Previously, up to 65% of the parties
whose complaint was directly referred
for formal conciliation decided not to
proceed with conciliation and there was
no other type of resolution available.
The new strategy has ensured that
consent for conciliation is obtained
before a conciliation process starts.
With the merger of the Resolution
Service and the Health Conciliation
Registry parties are now able to decide
whether they want to participate in
conciliation, or if they would prefer the
Resolution Officer to assist them in other
ways.
Parties usually choose conciliation if
they seek a confidential process, or
if they want a person independent of
the Commission to facilitate a meeting.
The Commission has a panel of 20
conciliators appointed by the Minister
for Health who are available to facilitate
conciliation meetings.

Resolving complaints
Mediation accreditation
Over the past three years, all permanent
Resolution Officers were offered
mediation training that leads to national
accreditation by the National Alternative
Disputes Resolution Advisory Council
(NADRAC). During 2011-12, all officers
gained accreditation according to
the standard.
Training
Resolution Officers also participated in
continuing professional development.
In 2011-12, staff received training from
the Clinical Excellence Commission, the
Aged Health Network/Agency for Clinical
Innovation, the Mental Health and Drug
and Alcohol Office, Geriatric Medicine/
Falls Prevention and Justice Health.
The officers also visited Long Bay
Correctional Centre to better understand
the workings of the Justice Health clinics
and ensure that the health concerns of
inmates are fully understood.
The year ahead
Two new Resolution Officers will be
recruited. This will boost the capacity
of the Inquiry Service as well as the
Resolution Service.
The extra staff will also allow
more outreach activities, including
presentations to staff of Local Health
Districts and to community groups to
increase awareness of and knowledge
about the Commission.

Case study — Preventing future problems in aged care
An elderly man suffering from dementia went into an aged care
facility for two weeks of respite care. During his stay, he had a fall
and remained in a wheelchair most of the time. Soon after returning
home, the man died of a thrombosis.
The man’s wife complained to the Commission. She was concerned
that her husband was kept immobile after his fall and that this had
contributed to his death.
The Commission asked the facility to respond to the complaint.
The facility stated that, as a result of the complaint, they had
changed their procedure for new residents to ensure that more
detailed information was obtained. The complaint was referred to the
Commission’s Resolution Service.
The Resolution Officer spoke with the wife who accepted that the
care for her husband had taken into account how to minimise his falls
risk. Her outstanding concern was how the facility would ensure that
people in a similar position were adequately mobilised to reduce
the risk of thrombosis.
The Resolution Officer contacted the aged care facility who advised
that a staff member is now specifically allocated to undertake a
detailed assessment of requirements for each new resident. Each
resident who requires assistance to mobilise is able to access
physiotherapy as part of their care plan. The wife was very satisfied
with this outcome.

New Resolution Officers will receive
mediation training that leads to national
accreditation. In addition, Resolution
Officers who are already accredited
will receive training to maintain
their accreditation.
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Investigating complaints

Performance in 2011-12
Corporate goal ‘to ensure a best practice approach for the conduct of all investigations’

91.0%

(adjusted) or 70.3% (unadjusted) of investigations finalised within 12 months

The Investigations Division finalised 222 investigations during the year, compared with 203 investigations finalised in 2010-11.
The Commission finalised 70.3% of investigations within 12 months (target 85%). The average number of days it took
to investigate a complaint was 340. This is an increase in average time compared to the previous year, when 86.7%
of investigations were finalised within 12 months, on average within 285 days. The increase in time taken to complete
investigations was caused by multiple complaints against two practitioners, where the Commission delayed its investigation to
await their criminal conviction and sentencing.
In some instances, the Commission’s investigation is paused while a related coronial inquest, police investigation, or criminal
proceedings are ongoing. Taking these pause periods into account, the Commission finalised 91.0% of its investigations within
12 months, on average within 222 days. This compares favourably to the previous year, when 90.1% of investigations were
finalised within 12 months, on average within 260 days.

82.9%

of investigation plans on time

All investigations starting in 2011-12 had an investigation plan completed and 82.9% of plans were in place within 14 days
of the complaint being assessed for investigation (target 100%). All plans were completed in consultation with managers.
The Commission’s electronic case management system ensures that there is an audit trail for every investigation plan that is
completed and approved.

98.4%

of investigations progressing satisfactorily

To ensure timeframes are being met and investigations are progressing satisfactorily, investigations are reviewed monthly.
Reviews also ensure that statutory requirements are complied with. 98.4% of these reviews (target 80%) showed that
investigations were progressing in a satisfactory manner. This is an improvement on the previous year when 93.1% were
considered satisfactory.

1.8%

of all investigation outcomes reviewed

The Commission received four requests for review of an investigation outcome. This represents 1.8% of all investigations
finalised in 2011-12 (target <5%). During the same period, three reviews were finalised, with two confirming the original decision
and the other recommending the investigation be re-opened.

87.8%

of investigations satisfactory for prosecution

In 2011-12, 131 complaints about health practitioners were referred to the Director of Proceedings to consider prosecution
before a disciplinary body, an increase from the previous year when 109 complaints were referred. The Director of Proceedings
was satisfied with the evidence in 87.8% of investigations referred for potential disciplinary proceedings and did not request
further information (target 90%).This represents an improvement on 2010-11, when 83.5% were considered satisfactory.

Corporate goal ‘to improve health care systems through recommendations arising
from investigations’

83.6%

of recommendations implemented

In 2011-12, the Commission finalised four investigations into health organisations by making nine recommendations to improve
the future provision of service. As at 30 June 2012, three of these recommendations (33.3%) had been implemented. Of the
61 recommendations made in the previous year, 51 (83.6%) had been implemented as at 30 June 2012 (target 90%).
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Investigating complaints
The Health Care Complaints Act requires the Commission to investigate complaints where there might be a significant issue of
public health or safety, or a significant question as to the appropriate care or treatment provided to a patient.
The Commission must also investigate complaints that may provide grounds for disciplinary action against a health practitioner, or
involve gross negligence or breach of a prohibition order.
Performance
Chart 11.1 shows the outcomes of investigations over the past five years.
Chart 11.1 – Outcomes of investigations into health practitioners and health organisations 2007-08 to 2011-12
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In 2011-12, the Investigations Division finalised 222 investigations, compared to 203 investigations finalised in the previous year.
Of those investigations, 211 (95.0%) related to health practitioners and 11 (5.0%) to health organisations.
Registered health practitioners
Of the 211 investigations into individual health practitioners in 2011-12, 131 (62.1%) were referred to the Director of Proceedings
to consider prosecution before a disciplinary body. This compares to 60.9 % in 2010-11.
The Commission referred 41 complaints (19.4%) to the relevant professional council for appropriate action, including counselling,
or assessing the performance, or possible impairment of the practitioner.
Twenty-four investigations were terminated without any further action being taken. In these cases, the investigation found no
or insufficient evidence of wrongdoing.
Health Care Complaints Commission Annual Report 2011-12
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Unregistered health practitioners
Practitioners who are not required to
be registered cannot be prosecuted
before a disciplinary body, but the
Commission has the power to issue
a public statement and/or prohibition
order. A prohibition order may ban a
health practitioner from providing any or
specific health services.
The Commission investigates
unregistered practitioners where there
is evidence that they have breached the
code of conduct for unregistered health
practitioners and pose a risk to the
health or safety of the public.
In 2011-12, the Commission issued
public statements and/or made a
prohibition order against unregistered
health practitioners following seven
investigations.
Six investigations were terminated with
no further action being taken.
In another two investigations, comments
were made to the practitioner about
how they could improve the treatment
and care they provide in future.
Health organisations
In 2011-12, 11 investigations of health
organisations were completed. This is
a drop from the previous year when
24 were finalised. Nine investigations
resulted in the Commission making
recommendations or comments
to improve the way health services
are delivered.
In general, the number of investigations
into health organisations has continued
to fall over the past years. This is due
to a number of factors, including that
public health organisations routinely
investigate serious incidents through
Root Cause Analyses. Organisations
also engage more commonly in open
disclosure with patients and their
families.
Where a local Root Cause Analysis has
recommended appropriate systemic
improvements, and there is no evidence
of individual misconduct, complaints
are referred to the Commission’s
Resolution Service. The resolution
process gives the parties an opportunity
to get more information and explanation
about the outcomes of the hospital’s
internal investigation.

Implementation of
recommendations
The Commission monitors the
implementation of recommendations it
makes to health organisations.
In 2011-12, the Commission made
nine recommendations as a result
of four investigations. Three of
these recommendations had been
implemented as at 30 June 2012.
Six recommendations were yet to
be implemented.

Timeliness of investigations
The Commission finalised 70.3% of its
investigations within 12 months. On
average, it took 340 days to complete
an investigation. This is an increase in
time taken compared to 2010-11 when
86.7% of investigations were finalised
within 12 months, on average within
285 days.

Since 2005, the Commission has
made a total of 460 recommendations
arising from 187 investigations into
health organisations. As at 30 June
2012, 440 of these (95.7%) had been
implemented, and seven (1.5%) were
still to be implemented. Thirteen
recommendations (2.8%) were not
implemented, and the Commission
agreed that no further action was
required. Ten of these recommendations
were made to a privately run drug
and alcohol treatment facility. This
facility is no longer providing the
service in question and, although
the recommendations will not be
implemented, there is no need for the
Commission to take further action.

The longer timeframes were due to
the Commission awaiting the outcome
of parallel criminal proceedings into
two practitioners, which needed to
be taken into account in deciding
the appropriate outcome of the
Commission’s investigation.
A more accurate reflection of the
timeliness of investigations can be
obtained by excluding the periods
when the Commission’s investigation
is paused to await the outcome of
an ongoing coronial inquest, police
investigation, or related criminal
proceedings. As shown in Chart 11.2,
on this basis, the Commission finalised
91.0% of investigations within 12
months, on average within 222 days.

Another recommendation to a public
hospital requested an evidence
based review of cases of unexplained
respiratory and cardiac arrest to
determine appropriate monitoring.
This recommendation was not
implemented after the hospital advised

This is an improvement on the 2010-11
year, when 90.1% of investigations were
finalised within 12 months, on average
within 260 days.

Chart 11.2 – Time taken to complete investigations 2007-08 to 2011-12 *
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that the recommended review could
not be completed with its available
resources given the large number of
cases that would be required to be
reviewed. The Commission accepted
this explanation.
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Counted by provider identified in complaint
* Excludes any time the process was paused

Investigating complaints
Case studies
A tragic end to a birth

Behind the veil of research

A woman who was pregnant with her third
child was admitted to a public hospital on her
due date. During the last five weeks of her
pregnancy, she had been unwell with episodes
of diarrhoea, nausea and vomiting.

The Commission investigated a clinical
hypnotist, Mr Joe Levonian, in relation to
the breach of professional boundaries with
a client, inappropriately touching her during
consultations, attempting to initiate a personal
relationship and having sexual intercourse during
a consultation. During the investigation, it came
to light that Mr Levonian had touched another
patient inappropriately during a consultation
that he claimed was part of his ‘research’
into anorgasmia – a condition where women
cannot reach orgasm.

The obstetrics and gynaecology registrar who
examined the woman found that she was not in
labour and diagnosed possible gastroenteritis. She
was transferred to the post-natal unit where she
remained unwell with a rising temperature.
The following day, she was transferred to the
birthing unit. Medical staff were unaware that the
woman was in labour. She gave birth, alone, in a
hospital bathroom. The baby could not be revived.
The woman became critically unwell and was
transferred to a high dependency unit at another
hospital. She died three days later.
The Commission investigated a complaint from
the woman’s husband that the hospital had failed
to recognise or respond appropriately to his
wife’s deteriorating condition. The Commission’s
investigation found that the lack of coordination
within the medical and nursing team at the birthing
unit over a 26-hour period delayed recognising that
she had developed a septic condition. Important
clinical information, such as abnormal pathology
results, was not adequately communicated to
relevant health practitioners. The woman’s vital
signs were not properly monitored and when
it became clear that she was deteriorating,
her care level was not escalated.
The hospital conducted a Root Cause Analysis.
As a result, a number of service improvements
were implemented before the Commission
completed its investigation. These included
revising medical handover policies and developing
sepsis management guidelines, including
for obstetric patients.
The Commission made recommendations to
the hospital that it trains its staff to reinforce
the importance of policies and directives about
communication and documentation of significant
clinical information within the treating team. The
Commission also requested the results of a hospital
audit of clinical handovers in obstetric wards to see
whether staff properly followed the revised policy.

The investigation found that Mr Levonian had
breached the code of conduct for unregistered
health practitioners by engaging in sexual
intercourse with one client, and using his
qualifications in hypnosis to mislead clients about
his capacity to treat sexual problems. While he
claimed that his inappropriate treatment was
‘research’ to overcome anorgasmia, he had no
approval from any person or body involved with
research into sexual health. Although he claimed
to be able to treat anorgasmia as part of an
alleged ‘research project’, he had no experience
in providing treatment for sexual health conditions.
The Commission was satisfied that Mr Levonian
had breached the code of conduct and posed a
risk to public health and safety. The Commission
made a prohibition order, banning Mr Levonian for
a period of two years from providing:
n

hypnotherapy or hypnotic treatment

n

therapy to treat sexual dysfunction or conditions

n

any research involving people without the
approval of a Human Research Ethics
Committee.

After the two-year prohibition order expires, and
before practising hypnosis or hypnotherapy,
Mr Levonian must have:
n

n

membership with the Australian
Hypnotherapy Association
supervised clinical practice for a period
determined by that Association with a
supervisor approved by the ethics committee
of the Association.

The Commission’s statement of decision in this
case is publicly available on its website.
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Requests for review
Chart 11.3 shows the outcome of reviews of an investigation decision over the past
five years.

Chart 11.3 – Outcome of reviews of investigation decision 2007-08 to 2011-12
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In 2011-12, the Commission received four requests for review of an investigation
outcome. This represents 1.8% of all investigations finalised in 2011-12.
During the same period, three reviews were finalised, with two confirming the original
decision and the other recommending the investigation be re‑opened.
Staff development
In 2011-12, the Investigations Division ran a number of workshops. One workshop
was facilitated by a barrister experienced in prosecuting complaints for the
Commission who presented lessons learnt from disciplinary hearings.
A number of investigators attended a week-long investigative interviewing course
with investigators from other oversight agencies in Australia.
A number of staff attended a plain English writing workshop.
Coaching and mentoring of staff continues to be a priority. To assist new
investigators, a mentoring program has been established where experienced
investigators provide support and guidance to new staff.
The year ahead
n Investigators will attend courses in innovative thinking and problem solving
and attend divisional training, including workshops facilitated by prosecutors
experienced in the Commission’s jurisdiction.
n Investigation Managers will receive training in the supervision and management
of people.
n Staff who are mentors will attend a coaching and mentoring course.
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Case study — Against conventional medicine
The Commission investigated general practitioner Dr Richard Gorman alleging inappropriate treatment
of a number of patients by making wrong diagnoses and providing spinal manipulation regardless of the
patients’ symptoms or conditions.
Evidence from Dr Gorman’s patients, relevant clinical records and his own submissions showed that he had
treated patients, including children, using spinal manipulation for conditions including depression, autism,
allergies, pneumonia, panic attacks, morning sickness, recurrent tonsillitis and infective gastroenteritis.
In addition, one patient with a history of addiction was inappropriately given injections of pethidine and
morphine in numerous consultations over two years.
Dr Gorman argued that his treatment of all patients was appropriate and that it was based on a medical
philosophy he had developed. Dr Gorman strongly and repeatedly recommended that this new medical
philosophy should supersede conventional medical practice, where appropriate.
The Commission asked an expert for advice. The expert was strongly critical of using spinal manipulation
to treat the conditions Dr Gorman’s patients had. The expert added that it was not consistent with
accepted general practice.
Dr Gorman’s technique of spinal manipulation had been assessed in 2008 and found to be unsatisfactory
and below the standard used by physiotherapists. With regard to the patient receiving pethidine and
morphine injections, Dr Gorman had breached the Poisons and Therapeutic Goods Act by prescribing a
drug of addiction to a drug-dependent patient without proper authority and for a period exceeding two
months.
The matter was heard before the Medical Tribunal. The Tribunal found that
having regard to the totality of [Dr Gorman’s] conduct ... in particular his rigid and deeply-held views and his disdain for
conventional general practice, the Tribunal is deeply concerned as to the serious nature of the Respondent’s misconduct, and
as to the risk of recurrent misconduct, including the improper administration of drugs of addiction. 1

The Tribunal found Dr Gorman guilty of professional misconduct and not competent to practise medicine.
The Tribunal ordered that he not be entitled to be registered for three years.
1) HCCC v Gorman [2011] NSWMT
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Prosecuting complaints

Performance in 2011-12
Corporate goal of ‘independent and timely
determination to prosecute’

92.7%

of determinations on time

The Director of Proceedings exceeded her target (80%) by considering 92.7%
of complaints referred to her within three months to decide whether or not to
prosecute the complaint before a disciplinary body. This is an improvement on
last year, when 88.0% of complaints were considered within three months.

Corporate goal of ‘professional and competent
prosecutions of serious complaints in the
public interest’

94.1%

of prosecutions successful

94.1% of matters prosecuted by the Commission that were heard and finalised
before Tribunals and Professional Standards Committees were found proven.
This compares to 92.2% in the previous year (target 90%).

86.4%

compliance with external timeframes

The Commission complied with court and tribunal timeframes in 86.4% of cases.
This result is comparable to 82.9% in the previous year (target 80%).

33.3%

of legal bills of cost on time

33.3% of bills of legal costs were prepared internally or sent to a cost consultant
for assessment within 90 days (target 80%). This is a drop from last year when
55.0% of bills of legal costs were prepared within this timeframe.

Regular reports on costs
Monthly reports on the recovery of legal costs were provided to the executive.

Advice provided
The Legal Division provided one legal advice within the agreed timeframe.
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In 2011-12, 131 complaints about
registered health practitioners were
referred to the Director of Proceedings
to decide whether or not to prosecute
them before a disciplinary body. This is
a 20.2% increase from the previous year
when 109 complaints were referred.
Performance
When a complaint is referred to the
Director of Proceedings, she considers
whether or not to prosecute and, if so, in
which forum.
Determinations to prosecute
During the year, the Director of
Proceedings made 100 determinations
whether to prosecute a registered health
practitioner before a disciplinary body.
92.7% of these were considered within
three months of the complaint being
referred to the Legal Division.
In 16 complaints, the Director of
Proceedings decided not to prosecute
the health practitioner. The reasons
for this included that the practitioner
had already been deregistered, was
no longer on the register of health
practitioners, or there were no
reasonable prospects of a successful
prosecution.
A number of these complaints were
referred back to the Commissioner to
consider other appropriate action.

Prosecuting complaints
Legal proceedings
In 2011-12, the Commission’s Legal Division finalised 94 matters. A matter may include multiple complaints against the same
health practitioner. The outcomes of these matters are detailed in Table 12.1.
In another seven matters, the disciplinary body found the practitioner’s conduct proven, but protective orders are yet to be made.
Details of these are summarised in table 12.2.
As shown in Chart 12.1, the 94 matters finalised included 44 matters before Tribunals, 30 matters finalised before Professional
Standards Committees, 13 appeals and other applications, and seven review and restoration applications.
An indication of the Commission’s success rate in prosecuting disciplinary matters is that 94.1% of all matters that were heard
and finalised before Tribunals and Professional Standards Committees were found proved, compared to 92.2% in 2010-11.
Chart 12.1 – Legal matters finalised 2007-08 to 2011-12 *
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Table 12.1 – Outcome of disciplinary matters finalised in 2011-12
Forum	Orders	Total
Professional Standards Committee
Medical Professional Standards Committee	Terminated and referred to Tribunal**
Conditions and reprimand
Conditions and caution
Reprimand
Caution
	Not proved
Nursing and Midwifery Professional Standards Committee
Conditions and reprimand
Conditions and caution
	Not proved

2
7
1
5
1
1
10
1
2

Total Professional Standards Committee		

30

Tribunal
Chiropractic Tribunal
Dental Tribunal
Medical Tribunal

Deregistration and reprimand
Deregistration
Deregistration
Suspension, conditions and reprimand
Suspension and conditions
Conditions, reprimand and fine
Conditions and reprimand
Conditions
Reprimand
Caution
Withdrawn and dismissed
Withdrawn
Nursing and Midwifery Tribunal
Deregistration
Conditions and reprimand
Conditions
Caution
Withdrawn and dismissed
	Not proved
Optometry Tribunal
Suspension, conditions and reprimand
Pharmacy Tribunal
Deregistration
Psychology Tribunal
Deregistration
Suspension, conditions and reprimand
Total Tribunal		

1
1
3
2
1
2
6
5
1
1
2
1
9
1
1
1
1
1
1
1
1
1
44

Appeals/Applications
Administrative Decisions Tribunal
Court of Appeal

High Court of Australia
Supreme Court

Application by provider – dismissed
Appeal by provider – dismissed
Stay application by provider – dismissed
Appeal by provider – appeal allowed, decision varied
Appeal by provider – partially upheld
Appeal by provider – leave to appeal refused
Appeal by provider – dismissed
Appeal by Commission – appeal allowed, decision varied
Appeal by provider – appeal allowed, decision varied
Claim against Commission – upheld
Claim against Commission – dismissed
Stay application by provider – dismissed

Total appeals/applications		

1
1
1
2
1
1
1
1
1
1
1
1
13

Re-Registrations
Chiropractic Tribunal	Terminate – Commission not appearing for Council
Nursing and Midwifery Tribunal
Withdrawn
Dismissed

2
2
3

Total re-registrations		

7

Grand total		

94

Counted by matter
*	Excludes matters where the Director of Proceedings determined not to prosecute
**	The outcome of the Tribunal hearing will be reported separately.
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Table 12.2 – Disciplinary matters proven and awaiting protective orders 2011-12
Forum	Orders	Total
Dental Tribunal	Proven – awaiting protective orders

1

Medical Tribunal	Proven – awaiting protective orders

2

Nursing and Midwifery Tribunal	Proven – awaiting protective orders

3

Psychology Tribunal	Proven – awaiting protective orders

1

Total		

7

Counted by matter

Staff development
As part of regular performance
management, staff’s development and
training needs are reviewed.
All Legal Officers undertake mandatory
continuing legal education to maintain
their practising certificates. This covers
a range of areas, including ethics,
professional responsibility, practice
management, professional skills, equal
employment opportunity, evidence,
costs and administrative law.
Those staff who did not participate in
equal employment opportunity training
as part of their mandatory continuing
legal education had internal training.
Staff also had the opportunity to attend
the plain English writing workshop, while
managers attended the plain English
editing course.
Specialist advocacy training was offered
to the Legal Officers who present
matters before Professional Standards
Committees.
One of the Senior Legal Officers
completed the practice management
course. Both Senior Legal Officers
are now entitled to hold unrestricted
practising certificates.

significant developments
Disciplinary matters
All outstanding matters referred to a
Professional Standards Committees
under the old health registration Acts
prior to July 2010 have been finalised.
A number of Tribunal matters that were
referred under the old legislation are still
to be completed.
Legal representation
With the introduction of the Health
Practitioner Regulation National
Law (NSW) [National Law] in July
2010, all parties before Professional
Standards Committees can now be
legally represented. During the year,
two temporary Legal Officers were
appointed who primarily represented
the Commission before Professional
Standards Committees. These officers
replaced the Hearing Officers who
were employed in the past, and have
the advantage of legal qualifications
and experience. To retain the specialist
expertise, two permanent officers have
now been appointed to these positions.
Updating templates
Following the plain English writing and
editing training, all legal templates,
including letters and complaints, were
reviewed and a number of amendments
made to simplify these.
In addition, the uniform provisions of the
National Law allowed the introduction of
generic complaint and letter templates.

Health Care Complaints Commission Annual Report 2011-12

45

Prosecuting complaints
The two-stage hearing
In the past, Professional Standards
Committees and Tribunals generally
dealt with a matter in a single hearing
stage. Evidence and submissions
regarding both the complaint and any
protective orders were heard together.
In its written decision, the disciplinary
body made findings in relation to
the complaint and any relevant
protective orders.
As a result of several appeals, hearings
are now increasingly being held in two
stages. The first stage relates to the
evidence and submissions regarding the
complaints and concludes with a finding
as to whether or not the complaint is
proved. A separate second stage then
deals with the appropriate protective
orders.
Lucire v HCCC
In Lucire v Health Care Complaints
Commission [2011] NSWCA 99, the
Medical Tribunal’s protective orders were
set aside, because the practitioner had
not been given sufficient opportunity to
present evidence or make submissions
regarding of the appropriate
protective orders.
In his judgment, Basten JA said:
[…] The practitioner calls in aid wellestablished principles of procedural
fairness, the application of which will vary
from case to case. Whether a separate
hearing will be required in any particular
case will depend upon such factors as the
number and complexity of the complaints
or particulars thereof, the matter in which
the case is conducted and the wishes of
the parties in respect of further evidence
and submissions on protective orders. 1

King v HCCC
The issue again arose in the appeal
of King v Health Care Complaints
Commission [2011] NSWCA 353 where
it was argued that the practitioner was
denied procedural fairness, because
there had been no separate hearing on
the penalty. During the Tribunal hearing,
the practitioner’s barrister had not asked
for a separate hearing.

The two‑stage process
Where a two‑stage hearing is held, it
may be necessary for the Tribunal or
Professional Standards Committee to
hand down a written judgment with
its findings regarding the complaint. It
then allows the parties further time to
present additional evidence and make
submissions regarding appropriate
protective orders.

Handley AJA stated that the ‘need for a
second sentencing stage is an accepted
feature of the criminal process’ 2 and
that it had also been applied in some
civil proceedings which could involve
disqualification.

To date, this process has resulted in
longer timeframes to complete matters;
in some cases protective orders
were made some months after the
original findings.

Handley AJA found that the orders of
the Tribunal should be set aside and
the matter go back to the Tribunal for a
hearing on protective orders. The matter
has yet to be finalised by the Tribunal.
Sudath v HCCC
In Sudath v Health Care Complaints
Commission [2012] NSWCA 171 the
issue was again considered. Although
not part of the grounds of appeal,
the Commission made reference to
a two‑stage process in its written
submissions and cited the above
decision in King v HCCC.
Basten JA stated [that]:
King is not authority for such a universal
proposition: the need for a separate
hearing on the appropriate disciplinary
orders will depend upon the nature of the
complaint and the circumstances of the
particular case. 3

Whilst it may not be a ‘universal
proposition’, some cases will require
a separate hearing on the appropriate
disciplinary orders. It is not exactly clear,
in which circumstances a two‑stage
hearing is necessary.

1) Lucire v Health Care Complaints Commission [2011] NSWCA 99, paragraph 60.
2) King v Health Care Complaints Commission [2011] NSWCA 353.
3) Sudath v Health Care Complaints Commission [2012] NSWCA, paragraph 25.
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The two-stage hearing process
potentially extends the timeframes
for hearings, adding further costs to
the process.
The Commission is reporting separately
on matters which have been finalised
within the reporting year, and matters
where findings were made but the
protective orders have yet to be
determined. For details, see tables 12.1
and 12.2.
The year ahead
Funding for an additional Legal Officer
has been approved for 2012-13.
A number of past decisions of
disciplinary bodies that were only
available in hard copy and are not
publicly available will be scanned and
placed on the Commission’s intranet
in a searchable format. With additional
resources, other hard copy material from
the legal library, such as internal advices
and submissions, may also be added.

Prosecuting complaints
Case study — Inappropriate sexual conduct with four female patients
The Commission prosecuted Mr Paul Eather before the Chiropractic Tribunal of New South Wales after
receiving complaints from his patients about inappropriate sexual conduct.
One female patient stated that, during a chiropractic treatment session, Mr Eather had kissed her, rubbed
his body against her, put his hands on her breasts, exposed his penis and made her touch his penis.
The Commission also received a complaint that Mr Eather had engaged in an inappropriate sexual
relationship with another female patient for several months, during which time he also treated her.
During the Commission’s investigation, a former female employee of the practice where Mr Eather worked
reported that he had laid on top of her with his face close to hers during a treatment session. She had
been regularly treated by chiropractors at the practice and did not believe Mr Eather’s treatment to
be appropriate.
It was further alleged that Mr Eather had engaged in an inappropriate sexual relationship with another
female employee whom he had also treated during the course of the relationship.
Mr Eather did not keep proper records and did not refer the relevant patients to another practitioner.
When the matter was heard before the Tribunal, Mr Eather did not attend. He removed his name from the
register of practitioners stating that he would not practise until the Tribunal had made its decision.
The Tribunal found all allegations proven and ultimately, found Mr Eather guilty of professional misconduct.
As Mr Eather had already taken his name off the register, it was ordered that he could not apply to be
re‑registered as a chiropractor for a period of three years.
In addition, the Tribunal considered Mr Eather to pose a substantial risk to the health and safety of the
public and made a prohibition order banning him from providing any health service involving physical
examination, physical treatment or counselling of patients for a period of three years.
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Consumer response, privacy and government information

Consumer response
Review requests
If a person who made a complaint is
dissatisfied with the Commission’s
assessment decision or the outcome
of an investigation into a health service
provider, they are entitled to request the
Commission review its decision.
Details of the requests for review in
2011-12, and of the outcomes of those
requests, can be found in chapters 9
and 11.
Complaints from consumers
The Commission received six complaints
about its staff in 2011–12.
The Commissioner investigated these
complaints in line with the Commission’s
policy for dealing with external
complaints against staff.
In four of these complaints, the
Commissioner did not find any evidence
of improper conduct by staff, but in one
complaint, the Commission apologised
for a misunderstanding which resulted in
an officer not contacting a complainant
when requested.
In two complaints, the Commissioner
did find evidence of improper conduct
by staff.
The Commission found that a staff
member had improperly accessed
private information of a person who
made a complaint who was known to
them. The staff member was no longer
working for the Commission at the time
the complaint was made, so no formal
disciplinary action was available to the
Commission.

Complaints to other organisations
During the year, the Ombudsman
received 17 complaints about the Health
Care Complaints Commission, none of
which required formal investigation. 1
Client satisfaction surveys
The Commission sends client
satisfaction surveys to people who
made a complaint and health service
providers. The results of these surveys
are contained in chapters 9 and 10.
Privacy
The Commission is subject to the
provisions of the Privacy and Personal
Information Protection Act and the
Health Records and Information
Privacy Act. The Commission’s privacy
management plan sets out how the
Commission manages its obligations
under this legislation.
Public interest disclosures
The Public Interest Disclosures Act
requires the Commission to report on
public interest disclosures made to it
since 1 January 2012, when the Act
came into operation.
The Commission did not receive
any public interest disclosures in the
reporting period and no public interest
disclosures were finalised. In addition,
no public officials made public interest
disclosures to the Commission.
The Commission has a public interest
disclosure policy in place and the
Commissioner has encouraged staff to
report wrongdoing.

In relation to another complaint that a
staff member had revealed confidential
information to a friend, the Commission
did not find evidence that this was the
case. The officer did, however, admit to
inappropriately accessing Commission
information. As this was a breach of the
Health Care Complaints Commission’s
code of conduct, disciplinary action
was taken under the Public Sector
Employment and Management Act.

Government information
The Government Information (Public
Access) Act requires NSW government
agencies to publish a range of open
access information. In the case of
the Commission this includes policy
documents, a publication guide and a
register of government contracts.
The Act also provides the opportunity
for applications for access to information
to be made. However, the Act excludes
certain information from release, such
as information about the Commission’s
complaint handling, investigative,
complaints resolution and reporting
functions.
The Commission has a range of open
access information available on its
website. This includes its publication
guide and a range of policy documents
that affect or impact members of
the public.
During the year, the Commission
reviewed the publicly available
information about its role to
identify information that could be
potentially released.
The review involved:
n auditing the information already
available
n consulting with officers who respond
to inquiries to identify the kind of
information consumer request
n seeking feedback from members
of the Commission’s Consumer
Consultative Committee, including
the kind of information that would
be useful to people wanting to make
a complaint.
As a result of the review, a range of
government information was proactively
released on the Commission’s website.
This information included media releases
relating to the outcomes of disciplinary
proceedings against registered health
practitioners, as well as adding a
factsheet about complaints about
mental health services, and updating the
information about mandatory reporting
as a result of legislative changes.
The Commission has started to upgrade
its website to enhance accessibility,
usability and the information it provides,
and incorporating feedback from the
members of its Consumer Consultative
Committee. The project started in late
2011-12 and will continue into the new
financial year.

1)	NSW Ombudsman Annual Report 2011-12, page 142.
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Access applications
The Commission did not receive any valid applications for access to information during the reporting year. The Commission
did receive three invalid applications for access to information excluded from release under Schedule 2 of the Government
Information (Public Access) Act. The Commission also responded to a third party consultation; however, this also related
information excluded from release under the Act.
As there were no valid applications, the Commission did not refuse any applications either wholly or in part because they
requested Schedule 1 information.
The following tables summarise the access applications received in 2011–12 as required under the Government Information
(Public Access) Act.
Table 13.1 – Number of applications by type of applicant and outcome
							
Refuse to
							
confirm/deny
Access
Access
Access		
Information Refuse to
whether
granted
granted
refused Information
already
deal with information Application
in full
in part
in full
not held
available application
is held withdrawn
Media

—

—

—

—

—

—

—

—

Members of Parliament

—

—

—

—

—

—

—

—

Private sector business

—

—

—

—

—

—

—

—

Not for profit organisations
or community groups

—

—

—

—

—

—

—

—

Members of the public
(application by legal representative)

—

—

—

—

—

—

—

—

Members of the public (other)

—

—

—

—

—

—

—

—

Table 13.2 – Number of applications by type of application and outcome
							
Refuse to
							
confirm/deny
Access
Access
Access		
Information Refuse to
whether
granted
granted
refused Information
already
deal with information Application
in full
in part
in full
not held
available application
is held withdrawn
Personal information applications

—

—

—

—

—

—

—

—

Access applications (other than
personal information applications)

—

—

—

—

—

—

—

—

Access applications that are partly
personal information applications
and partly other

—

—

—

—

—

—

—

—

Table 13.3 – Invalid applications
Reason for invalidity	No of applications
Application does not comply with formal requirements (section 41 of the Act)
Application is for excluded information of the agency (section 43 of the Act)
Application contravenes restraint order (section 110 of the Act)

—
3
—

Total number of invalid applications received

3

Invalid applications that subsequently became valid applications

—

Health Care Complaints Commission Annual Report 2011-12

49

Consumer response, privacy and government information
Table 13.4 – Conclusive presumption of overriding public interest against disclosure: matters listed in Schedule 1 to Act
	Number of times consideration used
Overriding secrecy laws

—

Cabinet information

—

Executive Council information

—

Contempt

—

Legal professional privilege

—

Excluded information

—

Documents affecting law enforcement and public safety

—

Transport safety

—

Adoption

—

Care and protection of children

—

Ministerial code of conduct

—

Aboriginal and environmental heritage

—

Table 13.5 – Other public interest considerations against disclosure: matters listed in table to section 14 of Act
	Number of occasions when application not successful
Responsible and effective government

—

Law enforcement and security

—

Individual rights, judicial processes and natural justice

—

Business interests of agencies and other persons

—

Environment, culture, economy and general matters

—

Secrecy provisions

—

Exempt documents under interstate Freedom of Information legislation

—

Table 13.6 – Timeliness
	Number of applications
Decided within the statutory timeframe (20 days plus any extensions)

—

Decided after 35 days (by agreement with applicant)

—

Not decided within time (deemed refusal)

—

Total

—

Table 13.7 – Number of applications reviewed under Part 5 of the Act (by type of review and outcome)
Decision varied
Decision upheld	Total
Internal review

—

—

—

Review by Information Commissioner*

—

—

—

Internal review following recommendation under section 93 of Act

—

—

—

Review by Administrative Decisions Tribunal

—

—

—

Total

—

—

—

*	The Information Commissioner does not have the authority to vary decisions, but can make recommendations to the original decision-maker. The data in this case indicates
that a recommendation to vary or uphold the original decision has been made by the Information Commissioner.

Table 13.8 – Applications for review under Part 5 of the Act (by type of applicant)
	Number of applications or review
Applications by access applicants

—

Applications by persons to whom information the subject of access application relates

—
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Performance in 2011-12
Corporate goal ‘to continue to develop as a learning organisation that embraces
a culture of continuous improvement, sharing of knowledge and promotes a
productive, safe and satisfying workplace’
Staff training
Commission staff have performance agreements, which are reviewed annually. Staff performance reviews are an opportunity to
identify training needs to enhance staff skills and capabilities. In 2011–12, on average, each full time equivalent staff member
attended 12.1 hours of training during the period.

Up to date reporting
The Commission continues to develop and report on its Work Health Safety (WHS), Equal Employment Opportunity (EEO),
Multicultural and Disability Action Plans.

Staff regularly updated
The Commission holds monthly staff meetings at which the Commissioner and divisional Directors inform staff on recent
developments and significant changes that have an impact on the Commission’s work. The meetings are also a forum for staff
to seek clarification on issues and raise points for discussion.

All key information on intranet
All the Commission’s key corporate documents were distributed to staff and/or placed on the Commission’s intranet site (target 100%).

ICT projects on time
Percentage of Information and Communication Technology (ICT) development projects implemented in accordance with
timeframes as set out in the ICT Strategic Plan (target 100%).

Information security compliance
The Commission fully complied with the information security standard ISO 27001:2005 (target 100%).

Corporate goal ‘to monitor performance, to ensure work quality, organisational
development, good governance and effective resource management’
Internal meeting to schedule
Internal management meetings were held according to schedule. This included fortnightly meetings of executive management,
monthly staff and investigations review meetings, and quarterly meetings of the ICT Steering Committee, Audit and Risk
Committee, Workplace Consultative Committee and Work Health and Safety Committee.

Internal planning on time
All corporate and divisional plans were delivered according to the planning cycle.

Regular management reviews
Executive management is provided with monthly financial statements and staffing reports which are reviewed and discussed as
part of the regular executive management meetings. Quarterly reports on the performance of the Commission were provided to
the executive management.

Staff performance reviewed
All staff have performance agreements developed that are regularly reviewed (target 100%).

All staff rated competent
All staff were considered competent or better at their last annual performance review (target 90%).
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Chart 14.1 – Organisational structure

Commissioner

Executive Unit

Director of Assessment
and Resolution

Director of
Investigations

Director of Proceedings

Manager of
Corporate Services

Assessments

Investigation
Team 1

Legal Team 1

Information &
Communications
Technology

Resolution Service/
Health Conciliation
Registry

Investigation
Team 2

Legal Team 2

Human Resources

Finance

Building and
Office Services

Corporate structure
The Commissioner, Mr Kieran Pehm,
was appointed on 28 June 2010 for a
second five–year term.
As shown on the organisational chart,
the Commission has three operational
divisions headed by a Director,
an executive unit and a corporate
services unit.
The Office of the Health Care
Complaints Commission provides
personnel services to the Commission.
The Office of the Health Care
Complaints Commission is a division
of the Government Service that was
established under the Public Sector
Employment and Management Act.
Separate financial statements for both
entities are included in chapter 15.

Senior Executive Service
In 2011–12, the Commission had four Senior Executive Service (SES) positions:
n Commissioner, SES Level 6 – Kieran Pehm, Bachelor of Arts (BA) and Bachelor of
Laws (LLB), Master of Laws (LLM)
n Director of Proceedings, SES Level 2 – Karen Mobbs, Bachelor of Arts (BA) and
Bachelor of Laws (LLB)
n Director of Investigations, SES Level 2 – Mr Tony Kofkin, who acted in the position
since 2 May 2011 following the resignation of the former Director, was formally
selected on 8 August 2011. He holds a Bachelor of Arts (BA) and was Detective
Chief Inspector at Kent Police (UK).
n Director of Assessment and Resolution, SES Level 1 – Ian Thurgood, Certificate in
Orthopaedic Nursing, Certificate of General Nursing, Accredited Mediator.
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Table 14.1 – Senior Executive Service as at 30 June
2011

2012

Number of female executive officers	One	One
Number of executive positions occupied at each level	Level 6 – one	Level 6 – one
	Level 2 – one*	Level 2 – two
	Level 1 – one	Level 1 – one
* In addition, the position of Director of Investigations was occupied on an acting basis as at 30 June 2011.

Performance of the Commissioner
The Commissioner is responsible to the Minister for Health, the Hon Jillian Skinner MP, for the Commission’s overall management
and performance.
The Commissioner’s performance is evaluated against the Commission’s Corporate Plan. The Minister’s assessment of the
Commissioner’s performance in 2011–12 was:
The Commissioner is responsible to me for the overall management of the Commission but is completely independent with respect to the
decisions made on individual complaints. Based on the Commission’s regular management reporting to me and the Commissioner’s end
of year performance report, the Commissioner appears to be managing the resources of the Commission efficiently and effectively. The
Commission has been given a substantial increase in its budget from 2012-13 and I anticipate further improvements in the timeliness and
quality of the Commission’s complaint-handling.

The Commissioner is renumerated at SES Level 6 with a current total remuneration package of $285,301.
Commission staff
The Commission employed a total of 84 staff as at 30 June 2012. The Commission employed 57 permanent staff; 23 temporary
staff and four staff in SES contract positions. The majority of Commission employees (67) are working full-time, and 17 are
employed part–time.
Table 14.2 – Staff numbers by employment category 2008–09 to 2011–12 (as at 30 June)
Employment basis
2008–09
2009–10
Permanent full-time
Permanent part-time

51

43

2010–11

2011–12

46

48

6

8

9

9

Temporary full-time

15

12

17

15

Temporary part-time

6

4

2

8

Contract — SES

3

4

3

4

Contract — non SES

0

0

0

0

Training positions

0

0

0

0

Retained staff

0

0

0

0

Casual

0

0

0

0

Total

81

71

77

84

Subtotals
Permanent

57

51

55

57

Temporary

21

16

19

23

Contract

3

4

3

4

Full-time

67

63

66

67

Part-time

14

8

11

17

During the year, three staff were seconded to the Commission: one from Legal Aid, one from Liquor, Gaming and Racing and
one from the NSW Attorney General and Justice Services. In addition, three Commission staff were on secondment to the NSW
Ombudsman, the Department of Premier and Cabinet, and the Workers Compensation Commission.
Table 14.3 shows the average full-time equivalent staffing levels for the last four years. The Commission’s average number of
full‑time equivalent employees (FTE) during 2011-12 was 70.8 a decrease of two FTE from the previous year.
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Table 14.3 – Average full time equivalent staffing 2008-09 to 2011-12
2008-09
2009-10
2010-11
2011-12
74.1

69.7

Staff attrition
In 2011-12, seven staff members
resigned, three were seconded to
another agency, two staff retired
and one staff member accepted a
voluntary redundancy.
Conditions of employment
and movement in salaries and
allowances
Commission staff, including members
of the Senior Executive Service, are
appointed under the Public Sector
Employment and Management Act.
Staff employed under the Crown
Employees (Public Sector – Salaries
2007) Award received a 2.5% increase
in salary and related allowances on both
1 July 2011 and 1 July 2012.
The Commission employs medical
and nursing advisers under the Crown
Employees (Health Care Complaints
Commission, Medical Advisers) Award.
From 1 October 2011 onwards, these
advisers received a 2.5% increase under
the current award.
The Commissioner and Directors are
members of the Senior Executive
Service. The Statutory and Other Offices
Remuneration Tribunal determined
a performance‑based increase of
2.5% for these officers starting on
1 October 2011.
Personnel policies and
practices
Conditions of employment are principally
set by the Public Sector Employment and
Management Act and, for the majority
of staff, by the Crown Employees (Public
Service Conditions of Employment)
Award 2009. Employees’ conditions
and entitlements are managed in
accordance with the guidelines set by
the NSW Department of Premier and
Cabinet Personnel Handbook, and the
Commission’s workplace agreement and
internal policies.

72.8

70.8

The Commission has a number of
policies and procedures regarding
conditions of employment, as well
as polices on equal employment
opportunity, work health and safety,
security issues, and other operational
requirements.
During the year, 23 human resources
related policies were reviewed and
updated, and the Premier’s Department
policy on managing displaced
employees implemented.
Staff development
Commission staff have the opportunity
to participate in learning and
development activities and programs,
including to attend seminars and
conferences, perform higher duties, and
undertake internal and external training
courses.
In 2011-12, staff attended a total of
857.5 hours of training in the areas of
information technology, organisational
development, risk management and
technical skills. On average, each full
time equivalent staff member attended
12.1 hours of training during the period.
The Commission also offers study and
examination leave to staff to encourage
them to enhance their skills. In 2011-12,
three staff members were granted study
leave.
Performance management
Each staff member has a performance
agreement that includes individual
targets that reflect the Commission’s
corporate and business plans.
All performance agreements in
2011‑12 also included a learning and
development plan designed to help staff
to enhance their competencies and
assist them in performing their duties.

Governance
Industrial relations and the
Workplace Consultative Committee
The Commission, its officers and the
Public Service Association of NSW meet
quarterly at the Workplace Consultative
Committee. The Committee discusses
issues relating to the conditions of
employment and entitlements of staff,
including recruitment, training, Work
Health and Safety (WHS) matters, and
any new policies.
The Commission has a workplace
agreement that sets out flexible working
hours and work practices, dispute
settlement procedures and consultation.
There were no industrial disputes
involving the Commission in 2011–12.
Work Health and Safety (WHS)
The Commission has a Work Health
and Safety and Risk Management Plan
to ensure the Commission is a safe and
secure environment for staff and clients.
The Commission reports on its activities
on a triennial basis. The next full report
will be included in the annual report
2013-14.
Equal Employment Opportunity
(EEO) and diversity program
The Commission’s EEO Management
Plan, Disability Action Plan and
Multicultural Policies and Services
Program aim to meet benchmarks
set by the NSW government. The
Commission reports on its activities on a
triennial basis. The next full report will be
included in the annual report 2013-14.
Disability Action Plan
The Commission has in place a Disability
Action Plan for 2010–13. The plan
is intended to ensure an accessible
workplace and services to people with
disabilities and, where possible, to
eliminate discriminatory practices. The
Commission reports on its activities on a
triennial basis. The next full report will be
included in the annual report 2013-14.
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Multicultural Policies and Services
Program
The Commission recognises and
upholds the NSW Government’s
principles of multiculturalism in relation
to staff and clients from culturally and
linguistically diverse backgrounds. The
Commission reports on its activities on a
triennial basis. The next full report will be
included in the annual report 2013-14.
Aboriginal affairs
The Commission’s Aboriginal Service
Plan addresses key areas, such as
employment and development, service
planning and delivery.
Outreach to consumers
The Aboriginal Health and Medical
Research Council is a member of the
Commission’s Consumer Consultative
Committee. The Committee is an
important forum that assists the
Commission in better understanding
health consumer’s concerns.
The Commission continues to
collaborate with nine other complaint
handling agencies as part of the Good
Service forums in reaching Aboriginal
communities and making them aware of
what they can do if they have a concern
or problem.
The Commission also continued to
contribute to the curriculum of the
Aboriginal Health Workers College in
Little Bay.
Employment and development
In 2011-12, the Commission continued
to employ an Aboriginal and Torres
Strait Islander (ATSI) Resolution
Officer. This position equates to
1.4% of the Commission’s full time
equivalent employees.
The Commission has approached
organisations that offer practical legal
training programs for law graduates
seeking admission as a legal practitioner,
to explore opportunities for Aboriginal
or Torres Strait Islander graduates to
complete their practical legal training at
the Commission.
The year ahead
The Commission is planning to review
its activities under the Aboriginal
Service Plan.

Legal change
Significant judicial decisions
Several appeal decisions resulted in
changes to the process of disciplinary
hearings. More information can be
found in chapter 12 – ‘Prosecuting
complaints’.
The Australian Vaccination Network
(AVN) is a non-profit organisation,
registered in NSW, that provides
information about vaccination on its
website. In July 2009, the Commission
received a complaint about the
AVN alleging that it had engaged in
misleading and deceptive conduct
in order to persuade people not to
vaccinate themselves or their children.
The Commission decided to investigate
this complaint.
The Commission’s investigation
focussed on the AVN’s role as a
provider of health education services
via information on vaccination provided
on its website. In July 2010, the
Commission provided its investigation
report, making a recommendation,
to the persons who had made the
complaint and the AVN.

on reading of the act as a whole, Parliament
ought to be taken to have intended that
the HCCC be empowered only to deal
with certain types of complaints, being
complaints concerning the subject matters
specified in s 7(1). This construction is
consistent with s 80, which sets of the
functions of the Health Care Complaints
Commission and does not include, in
terms, a function to deal with complaints
against health service providers per se.
Rather, it relevantly replicates the two
parts of s 7(1).
Accordingly, in order for the HCCC to have
acted within jurisdiction the complaint must
fall within s 7(1)(b), it being only part of s7(1)
which is said to be relevant. 1

The Court said that a complaint must
concern conduct that ‘has a concrete
(even if indirect) effect on a particular
person or persons’ 2.
Legislative changes

The AVN did not comply with the
Commission’s recommendation and
as a result, on 26 July 2010, the
Commission issued a public warning
pursuant to section 94A of the Health
Care Complaints Act.

Definition of health service
During 2011–12, minor administrative
amendments were made to the Health
Care Complaints Act in relation to the
definition of a ‘health service’.

The AVN appealed to the Supreme
Court about the Commission’s handling
of the complaint and the making of
the public warning. It argued that the
complaints did not fall within section
7(1)(b) or 7(2) of the Act and therefore
the Commission had no jurisdiction
to act.

Code of conduct for unregistered
health practitioners
The NSW Parliament passed the Public
Health Act in November 2010. This act
and the Public Health Regulation 2012,
which includes the code of conduct
for unregistered health practitioners,
commenced on 1 September 2012.
The code of conduct sets minimum
standards for unregistered health
practitioners. Breaches of the code that
are a risk to the public health and safety,
empower the Commission to make
prohibition orders.

Specifically, the AVN argued that
section 7(1)(b) did not apply as the
complaints made did not ‘affect the
clinical management or care of an
individual client’.
The Commission argued that AVN did
affect the care of individual clients,
even though none were identified in
the complaint, and that section 7(2)
was an alternate and broader source
of jurisdiction to that provided under
section 7(1).

1) Australian Vaccination Network Inc v Health Care Complaints Commission [2012] NSWSC 110, paragraph 40-41.
2) Ibid paragraph 45.
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In its decision on 24 February 2012,
the Supreme Court found in favour of
the AVN, on the basis that the terms
of the Act required a complaint to be
about the ‘clinical management or care
of an individual client’. Justice Adamson
stated that:
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Mandatory reporting
In June 2012, changes were made
to the Health Practitioner Regulation
National Law (NSW) Act [National Law]
in relation to the mandatory notification
requirements that apply to all registered
health practitioners, their employers, as
well as tertiary education providers.
The National Law requires registered
health practitioners, employers and
education providers to report when
they have a reasonable belief that a
registered practitioner has engaged
in ‘notifiable conduct’ – that is, the
practitioner has:
n practised the profession whilst
intoxicated by alcohol or drugs
n engaged in sexual misconduct in
connection with the practice of the
practitioner’s profession
n placed the public at risk of substantial
harm in the practitioner’s practice
of the profession, because the
practitioner has an impairment
n placed the public at risk of harm
because the practitioner has
practised in a way that constitutes a
significant departure from accepted
professional standards.
From 21 June 2012, any mandatory
notification about a health practitioner
with a principal place of practice in NSW
is deemed by law to be a complaint
under the Health Care Complaints Act
and will be assessed by the Commission
as a complaint in consultation with
the relevant NSW health professional
council.
New registered health professions
During 2011-12, changes were also
made to the National Law to include
four new registered health professions
— practitioners of Aboriginal and Torres
Strait Islander health, Chinese medicine,
medical radiation and occupational
therapy. From 1 July 2012, health
practitioners in these professions
must be registered in order to practise
in Australia.

2010 Inquiry into the operation of
the Health Care Complaints Act
In June 2010, the previous Joint
Parliamentary Committee on the Health
Care Complaints Commission finalised
its inquiry into the operation of the
Health Care Complaints Act. In its final
report 1, the Committee recommended
that a number of amendments be made
to the Act to increase the Commission’s
effectiveness and responsiveness in the
handling of complaints against health
service providers. The Committee’s
recommendations were outlined in the
Commission’s annual report 2009-10,
and included:
n	The Act should include governing
principles for the Commission and
related government agencies –
accountability, transparency, fairness,
effectiveness, efficiency and flexibility.
n	The Commission should have the
power to initiate ‘own motion’
investigations into issues of public
interest or public safety.
n	The Commission should be able
to extend the 60‑day period for
the assessment of complaints in
‘exceptional circumstances’.
n	The Commission should have to give
reasons for its assessment decisions
and post-investigation decisions to
both complainants and health service
providers.
n In addition to the existing power to
notify the practitioner’s employer
at the time of the incident, the
Commission should also notify the
practitioner’s current employer of a
complaint where this is necessary to
effectively investigate the complaint or
is otherwise in the public interest.
n Area Health Services (now Local
Health District) should notify the
Commission of the most serious
adverse events in public hospitals.
n	The Parliamentary Committee’s role
should be expanded to reviewing the
functions of the NSW councils for
registered practitioners.

The Commission and Committee met
later that month to discuss the prior
Committee’s recommendations along
with other legislative changes proposed
by the Commission, being that:
n the Health Care Complaints Act
be amended to allow the Director
of Proceedings to formally refer
complaints back to investigation
when further information is required
and re-activate the investigatory
powers of the Commission.
n the Health Care Complaints Act be
amended to provide consistency in
sections 34A and 21A regarding the
penalties for non-compliance
n	The National Law be amended to
provide that the Commission should
not have to investigate matters
referred to it under Section 150D
of the National Law, if the matter is
already under investigation, or has
been investigated.
n the Evidence Act (NSW) be amended
to provide protection from self
incrimination when giving evidence at
Tribunals and Professional Standards
Committees.
The Committee wrote to the Minister
endorsing the Commission’s response
to the recommendations of the
previous Committee and welcomed
‘the Government’s commitment to
strengthening the role and function of
the Commission’
Since this time, the Commission has
been in discussions with the Legal and
Legislative Branch of the Ministry for
Health in relation to the drafting of the
legislative changes and the timetable for
introduction of any amendment bill to
Parliament.

In November 2011, following a meeting
with the Hon Jillian Skinner MP, Minister
for Health, the Commission wrote
to the current Joint Parliamentary
Committee on the Health Care
Complaints Commission to explore the
current Committee’s position on these
recommendations.

1)	The Committee’s final report can be accessed through the NSW Parliament website www.parliament.nsw.gov.au
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Information and communications
technology (ICT)
The Information and Communications
Technology Strategic Plan 2011–14
discusses emerging technologies
that have the potential to improve the
efficiency of the Commission’s business
operations. Major ICT initiatives in
2011–12 are summarised below.
Enhancements to Casemate
A number of enhancements to the
Commission’s case management
system (Casemate) were made during
the year, including:
n improving the reporting functionality
n adding automated data validation
reports
n improving the usability of the
system and thereby improving the
productivity for users.
n Improving the system stability and
performance.
External website enhancements
The functionality of the Commission’s
external website was improved and a
new online Inquiry form added. Further
enhancements are planned in the
next year.
ISO27001 standard for information
security
In January 2008, the Commission
achieved accreditation to the
ISO27001:2005 standard for information
security. The Commission has
maintained its accreditation since.
A number of policies and procedures
were reviewed and updated,
and monthly internal audits were
conducted, as required. Furthermore,
two independent external audits were
successfully completed in November
2011 and May 2012.
ICT infrastructure
In 2011-12, the Commission reviewed
its ICT infrastructure and developed
an upgrade plan that includes the use
of emerging technologies to achieve
increased efficiencies to staff.
A business case was submitted to the
Department of Health, which approved
a total funding of $753,100 over the
2012‑13 and 2013-14 financial years.
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The year ahead
Planning for the ICT infrastructure
upgrade has started and the new
equipment, including the consolidation
and virtualisation of servers, will be
available in 2013.
Work will continue to further improve
the Commission’s key application
systems, including Casemate, TRIM
electronic document and records
management system, the Internet and
Intranet websites.
Documents and records
management
In 2011-12, the Commission undertook
a number of records-related projects,
including:
n reviewing the Functional Retention
and Disposal Authority (FRDA)
n preparing a new authority for approval
by State Records
n preparing the transfer of records to
State Archives
n adding access control to improve the
security of file storage areas
n implementing new procedures for
staff file requests and distribution
n training staff to facilitate improved
records management
n scanning legal decisions to make
them available on the Intranet.
The year ahead
Building on the work completed in
2011-12, in the upcoming year, the
Commission will be able to sentence
case files and dispose of case files that
meet the disposal criteria.
Waste reduction and
purchasing policy (WRAPP)
The Commission is required to report
progress under WRAPP on a triennial
basis. The next full report will be
included in the annual report 2013-14.
Risk management and
insurance activities
During the year, the Commission
reviewed its business risks as part of the
corporate planning process. Strategies
were developed and implemented to
mitigate any identified significant risks.
The Commission has also reviewed its
Business Continuity Plans, including
its Information Technology and
Management Disaster Recovery Plan
and Crisis Management Plan. Desk
top testing was conducted to address
potential issues.
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The NSW Treasury Managed Fund
provides the Commission with insurance
cover for workers compensation, motor
vehicles, public liability, property and
other items. Workers compensation
insurance is provided by QBE Ltd, with
GIO General Ltd providing insurance
for the remaining categories. Workers
compensation premiums increased by
$4,689 (14%) from the previous year,
while the remaining categories increased
by $715 (6%).
Audit Committee and internal
audit
The Audit and Risk Committee oversees
business risks and governance issues,
such as financial practices and internal
management controls.
During the year, internal auditors
reviewed the management of the
assessment branch to assess
compliance with existing procedures,
and identify any weaknesses. One issue
the audit found was that the assessment
plans for new complaints were not
being completed in a timely manner.
To address the issues, the way files are
being allocated to the assessment staff
has been changed.
The management of the Resolution
Service was also reviewed to assess
compliance with existing procedures,
and identify any control weaknesses,
particularly the timely management
of inquiries to the Commission. As
a result, all inquiries are allocated,
entered into the case management
system – Casemate - and responded
to in accordance with the requirements
of the Commission’s Inquiry Services
procedures manual.
Consultants
In 2011-12, there were 211
engagements of health practitioners to
provide advice on clinical issues raised in
complaints at a total cost of $137,218.
One review relating to records
management was completed at cost of
$23,773. Another review relating to work
health and safety and was competed at
a cost of $10,000.
Credit card certification
The Commissioner certifies that there
were no irregularities in the use of
corporate credit cards. This certification
has been made in accordance with the
Premier’s memoranda and Treasurer’s
directions.
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