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Letter of submission

The Hon. Jillian Skinner, MP
Minister for Health
52 Martin Place
SYDNEY NSW 2000

Dear Minister
Report of activities for the year ended 30 June 2016
I am pleased to provide the Annual Report and financial statements of the Health Care
Complaints Commission and the Health Care Complaints Commission Staff Agency for
the financial year ended 30 June 2016 for presentation to the NSW Parliament.
The report has been prepared and produced in accordance with the provisions of the
Annual Reports (Statutory Bodies) Act 1984, the Public Finance and Audit Act 1983
and the Health Care Complaints Act 1993.
Yours faithfully

Sue Dawson
Commissioner
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Commission at a glance
Our aims and objectives

Our principles and values

The Commission has a unique and central part to play
in maintaining the integrity of the NSW health system,
with the overarching consideration of protecting the
health and safety of the community.

The Commission is guided in all aspects of its work by a
core set of principles and values which are to:

The Commission is established by the Health Care
Complaints Act as an independent body to deal with
complaints about all health service providers in NSW,
including:

•

be accountable

•

be open and transparent in its decision making

•

maintain an acceptable balance between the rights
and interests of clients and health service providers

•

be effective in protecting the public from harm
strive to improve efficiency

•

be flexible and responsive.

•

registered health practitioners, such as medical
practitioners, nurses and dental practitioners

•

•

non-registered health practitioners, such as
naturopaths, massage therapists and alternative
health care providers

These principles are reflected in the Commission’s Code
of Conduct and Code of Practice, both of which are
available on the Commission’s website.

•

health organisations, such as public and private
hospitals, and medical centres.

Stakeholders

Our strategy is to do this through:

The Commission’s diverse stakeholders comprise:

•

•

Informing the public about options for raising
concerns about their experiences in the health
system and learning about what works best for
people who need to make a complaint – through
the Commission’s Inquiry Service, our web based
information, our outreach programs and our user
survey process.

•

Receiving, assessing and resolving complaints
about health service providers.

•

Working with the health professional councils to
ensure that practitioners who are below the required
professional standards are assessed and directed
into programs designed to ensure they meet those
standards and that the public is not at risk from any
impairments or skill gaps they may have.

•

•

•

Providing resolution and conciliation services
where there is a need for a safe and respectful
process to bring parties to a complaint together to
better understand and resolve the issues.
Investigating and prosecuting more serious
complaints that raise significant issues of public
health and safety.
Making recommendations to public health
services where investigations show that there are
procedures or practices that need to improve and
monitoring/auditing implementation.

•

Analysing complaints data to identify areas where
there may be patterns across complaints or
system wide issues to be addressed.

•

Contributing to the development of health
regulation policies and practices nationwide.

health consumers, including:
»» patients, their families and carers
»» health consumer bodies
»» the diverse communities of NSW.

•

health service providers, including:
»» registered and non-registered
health practitioners
»» health organisations, such as hospitals
and clinics
»» health professional councils and
registration bodies
»» colleges and associations
»» universities and other health
education providers.

•

NSW government stakeholders, including:
»» the Parliament and the Joint Parliamentary
Committee on the Health Care
Complaints Commission
»» the Minister and Assistant Minister for Health
»» the Ministry of Health
»» Local Health Districts
»» the Clinical Excellence Commission
»» other public sector agencies.
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A message from the Commissioner
It is with great pleasure that I introduce the 2015–16
Annual Report – my first as Commissioner. I was
honoured and privileged to be appointed to this
position in December 2015, for a five year term.

T

he work of the Commission is well recognised
as being substantial and influential. I have
an aspiration and commitment to make a
difference and to work closely with partners
across the health professions and the health service
system to continue to deliver the best outcomes for all
health consumers in NSW.
At the heart of the work of the Commission is strong
appreciation that effective complaints handling is
central to any highly functioning health system. When
things go wrong it is essential that we all feel able to
ask questions and to have them answered. When
complaints are managed well, there is an expected
improvement in both consumer experiences and health
service delivery. Individual, organisational and systemwide learning is fostered.
This year has been one of rising to the challenges
posed by the increasing volume and complexity of
complaints. The substantive increases seen in previous
years continued in 2015-16, with 6,075 complaints
received – a 15.4% increase from the previous year. I
anticipate that the increase will continue in future years.
I am regularly asked about the reasons underpinning
this increased volume. The Commission has considered
its own complaints data and also the research and
experiences of other jurisdictions. The consistent picture
is that there is no single cause or factor. Population
growth and aging play a part, as they lead to more
interactions with the health system. Equally important
are the wider social trends relating to patient choices
and expectations, technology and social media, and
consumer reliance on independent bodies where there
are serious and complex issues involved.
Complaints are also extremely diverse. This diversity
stems from the Commission’s broad jurisdiction and
the rapidly changing health services landscape.
Registered, non-registered health providers and
health organisations are all subject to complaints.
The services these providers offer range from simple,
single procedures to very clinically complex multiple
procedures. The types of services offered also continue
to expand as medical research and technology combine
to deliver treatments that were previously not possible.
Increasingly, individuals are making use of the expanding
range of complementary therapies.

I am pleased to report that the Commission responded
very well to the high volume and diversity of the
complaints. With the benefit of additional funding
we were able to invest in additional assessment,
investigation and legal staff. The Commission
significantly increased the number of complaints
assessed, investigated and prosecuted. Nevertheless,
a significant rise in complaint numbers has had an
impact on the Commission’s timeliness.
The Commission has embarked on a transition to
more flexible and modern complaints management
processes, systems and partnerships, to ensure that
it can adapt to the reality of increased complaints and
to maintain a customer focus in everything that it does.
This involves identification of those complaints which
may be able to be ‘fast tracked’ or deemed suitable
for early resolution. This allows more time to devote to
complaints of a more complex clinical nature or which
involve conduct allegations that may pose higher risk.
I am pleased that the Commission has received a
further 7.1% increase to its budget for 2016-17. This will
assist in further progressing the necessary process
and systems changes and resource the high pressure
complaints functions.
The Commission is also increasingly looking to deliver
system wide quality improvement informed by issues
raised in individual complaints, wherever that is
possible. We know from experience that an individual
complaint that may draw attention to weaknesses
in common practices or procedures that, if tackled,
have the potential reduce risks to health service users
and/or deliver systemic improvements (no matter how
small or large). This report highlights examples of this
evolving strategic focus. These include use of a newly
available power under section 94A(1) of the Health Care
Complaints Act to issue a public warning about unsafe
treatment that is detected during the course of an
investigation. The practice of making recommendations
to health organisations to implement fundamental
changes to avoid a recurrence of issues that have been
the subject of substantiated complaints also continues.
Partnerships remain central to the effectiveness and
influence of the Commission.
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A MESSAGE FROM THE COMMISSIONER

I have been impressed with the constructive
collaboration and co-operation that exists between
the Commission and its co-regulators – the Health
Professional Councils Authority and the 14 individual
professional councils. I have also appreciated the
open and productive rapport with the colleges and
associations, whose contribution is so critical to
maintaining and building professional standards.
I consider the Commission to be very fortunate to
be able to continue to build on a legacy of strong
connection with public health service providers
across the state. During 2015-16 I began a series of
visits to the Justice Health Network and to all Local
Health Districts across the state. I can attest to their
commitment and resolve in delivering quality health
services across NSW, as they implement the core
incident and complaints management elements
of the National Safety and Quality Heath Service
Standards. I can also see that there are areas where
the Commission needs to strengthen its connection
even further, particularly by ensuring that it receives
feedback on the outcomes of matters referred for local
resolution, provides support and training and shares
analysis of complaints trends and outcomes. These
areas will be a priority going forward.

Finally, I take this opportunity to recognise all staff at
the Commission. Since my first day, I have been struck
by the professionalism and dedication that they bring
to their work. In the face of an increased volume of
complaints, the staff responded in kind and increased
their productivity to address this challenge. I thank
them for their diligence and effort, and for sharing
my passion and commitment to protecting the public
health and safety of the NSW community.

Sue Dawson
Commissioner

I wish to thank Ms Karen Mobbs, who acted as
Commissioner for six months prior to my appointment.
Building on the very strong complaints management
processes and disciplines established by former
Commissioner Mr Kieran Pehm, Karen’s deep
knowledge of the legal and administrative processes
and her strong stewardship and management
ensured that the Commission kept its focus on its
core business whilst also addressing a number of
external challenges. I am extremely fortunate that
Karen continues as an executive member in her role
as Director of Proceedings. The Commission benefits
greatly from her skills and experience.
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Complaints management framework
Complaint about

Complaint about

Health practitioner

Health organisation

Assessment

1

2

Refer to professional council

Discontinue

3

8

Local resolution

Discontinue with comments

4

Refer to another body

5

Resolve during assessment

6

Resolution Service

7

Formal investigation

Investigation

9

Prohibition order/public statement

10

Refer to professional council

12

Public warning

13

Make comments

14

11

Refer to the Director of Proceedings

16

Make recommendations

Monitor implementation of recommendations

Refer to the Director
of Public Prosecutions

15

Terminate

No prosecution

Prosecution

17

Complaint not proved

Complaint proved

06 I Health Care Complaints Commission Annual Report 2015-16

COMPLAINTS MANAGEMENT FRAMEWORK

The Commission deals with complaints about both
individual health practitioners and health organisations.
Complaints about individual practitioners can be about
registered practitioners, such as medical practitioners,
nurses and dental practitioners, or non-registered health
practitioners, such as naturopaths, massage therapists or
other alternative health service providers.
Where the complaint is about a registered practitioner, the
Commission must consult with the relevant professional
council about the most appropriate outcome.

Possible outcomes of
assessment are:

1

Refer a complaint to the relevant professional
council to consider action to address poor
performance or conduct, or an impairment of a
registered practitioner.

2

Discontinue the complaint – for example, if
records or responses gathered do not support
the allegations or the complainant does not wish
to provide details that are needed to proceed.

3

Discontinue with comments if issues
are minor but corrections to practices or
procedures required.

4

Refer the complaint to another body that is
more suitable to deal with the issues of concern.
For example, a complaint about conditions in a
nursing home can be referred to the Aged Care
Complaints Commissioner.

5

Complaints may be resolved during
assessment, if the complainant is satisfied
that the health service provider has addressed
their concerns.

6

Refer to the Commission’s Resolution Service
provides an option of independent facilitation
to help bring the provider and complainant to a
better understanding and agreement on action.

7

Investigation of complaints that raise a
significant risk of public health or safety or,
if substantiated, would provide grounds for
disciplinary action.

8

Refer for local resolution where a public health
provider is able and willing to work directly with
the complainant to address concerns.

Where the Commission investigates
a complaint, it may:

9

In the case of a non-registered practitioner,
impose a prohibition order to ban or limit the
health practitioner from providing health services
and issue a public statement about the order.

the case of a registered practitioner, refer the
10 Incomplaint
to a professional council to address
poor performance, conduct or health concerns.
case of a registered practitioner, refer
11 Inthethecomplaint
to the independent Director
of Proceedings who determines whether
a registered health practitioner should be
prosecuted before a disciplinary body based
on the risk to the public, the seriousness of the
allegation and the prospects of a successful
prosecution.
the case of a practitioner or a health
12 Inorganisation,
issue a public warning during or
at the end of the investigation to address any
immediate risk to public health and safety.
comments to practitioners where there
13 Make
has been poor care or treatment, but not to an
extent that would justify prosecution, and where
there is no risk to public health or safety.
Make comments to a health organisation
where the health care was inadequate, but the
organisation has already taken measures to
prevent a re-occurrence in the future.
the complaint to the Director of Public
14 Refer
Prosecutions to consider criminal charges.
the complaint (take no further
15 Terminate
action) where the investigation has not found
sufficient evidence of inappropriate conduct, care
or treatment.
the case of a health organisation,
16 Inmake
recommendations where there has
been poor health service delivery and systemic
improvements are required. The Commission also
provides its recommendations to the Secretary of
the Ministry of Health and the Clinical Excellence
Commission and monitors implementation. If the
Commission is not satisfied with implementation,
it may make a special report to Parliament.

Where a registered health
practitioner has been prosecuted:
Professional Standards Committee or the New
17 ASouth
Wales Civil and Administrative Tribunal
(NCAT) can reprimand, fine and/or impose
conditions on the practitioner if a complaint is
proven. Only NCAT can suspend or cancel the
registration of a practitioner.
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Performance summary
Assessing and resolving complaints

6,075

16.1%

complaints received

increase

in complaints assessed

2011-12

76.9%

2015-16

4.4% 11.9%

complaints resolved
after referral to
Resolution Service

More complaints
resolved during
assessment

Investigating complaints
More complaints
referred for
investigation
2014-15

25.8%
increase
in investigations
finalised

2015-16

262 350

82.8%
investigations
finalised
within
12 months

Robust investigations

96.4%

Matters referred for prosecution that
did not need further information
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Prosecuting complaints
More complaints
referred for
prosecution
2014-15

93.5%
complaints
considered
within three
months

2015-16

93

139

97.2%

14.6%

increase in legal
matters finalised

Success
rate in
prosecutions

Access and outreach

7.8%
more inquiries received
2014-15

2015-16

10,390

366,241

11,197

87.5%
of complainants
were satisfied
with service

First public
warning issued
during an active
investigation
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visitors to
Commission website

Executive summary
The increase in the number of complaints received by the
Commission has continued and intensified in 2015-16 with
6,075 complaints received.
The Commission has been challenged to adapt its
business processes and priorities.

As well as an increase in volume, complaints to the
Commission are also increasing in their complexity
and diversity.

Increased output over the year shows that the
Commission has responded well to this challenge,
with the benefit of additional funding complemented
by efficiency measures and systems improvements.
This enabled the Commission to:

Over the last 10 years the volume of complaints has
more than doubled and the rate of increase has
intensified in recent years. This mirrors experience
of health care complaints bodies nationally and
internationally and the increase is attributed to a
complex range of factors that are discussed in the
chapter, Profile of Complaints.

Complaints received
During the year, 6,075 complaints were received, an
increase of 15.4% on the previous year and building on
the 10.5% increase in 2014-15.

increase the volume of complaints assessed
by 16.1%

•

increase the number of investigations finalised
by 25.8%

•

increase the number of legal matters finalised
by 14.6%.

However, the report also shows the impacts of the
increased volume and complexity and diversity of
complaints. There has been reduced timeliness in
completing assessments and investigations. The
intensive focus on the core business of complaints
management has also detracted from efforts on
the outreach and education functions that are also
important to the work of the Commission.

This represents a 47.1% increase since 2011-12 and a
101.0% increase in complaints received over the last
ten years (3,023 in 2005-06).

Chart 1 –

•

Number of complaints received
from 2011-12 to 2015-16
6,075

5,266

4,554

4,767

4,130

2011-12

2012-13

2013-14

2014-15

2015-16

Counted by provider identified in complaint
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EXECUTIVE SUMMARY

Assessing complaints

In addition to those complaints resolved during
assessment, 329 complaints were referred to the
Commission’s Resolution Service following assessment.

The Commission assessed 5,805 complaints in
2015-16 compared to the 5,002 complaints assessed
in 2014-15. This is an increase of 16.1%.

The Commission’s Resolution Service finalised 371
complaints in 2015-16. Of these, 33.4% were finalised
within two months of referral, compared with 36.8%
in the previous year, and 88.1% were finalised within
six months, compared with 87.4% in 2014-15. Of the
complaints that proceeded to resolution or conciliation,
76.9% were fully or partially resolved.

The proportion of complaints assessed within the
60-day timeframe has declined and the average time
taken to assess each complaint has increased. In
2015-16, 85.8% of complaints were assessed within
60 days, compared to 92.7% in 2014-15 and 94.2% in
2013-14. On average, new complaints were assessed
in 47 days compared to 40 days in 2014-15 and 38
days in 2013-14.

There is increasing utilisation of the local resolution
pathway under the complaints management
framework. The Commission has long observed
that the best solution is likely to occur where there
is a speedy and direct response to issues raised.
Local resolution, when operating in an increasingly
effective way, offers this. As the National Safety and
Quality Health Service Standards are implemented
across the NSW public health system, complaints
management systems, practices and accountabilities
and governance systems are being strengthened.
During 2015-16 411 complaints were referred for local
resolution, an increase of 56.9% over 2014-15.

Resolving complaints
A complaint can be resolved through three possible
pathways: early resolution, referral to the Commission's
Resolution Service or referral for local resolution by the
health organisation.
In the early resolution stream, early intervention
techniques are applied in managing complaints that
are amenable to quick, informed intervention to solve
misunderstandings and minor problems. In 2015-16,
692 complaints were resolved during assessment.

Chart 2 –

More information can be found in the chapter,
Assessing and resolving complaints.

Number of assessments finalised
from 2011-12 to 2015-16
5,805

4,544

4,742

5,002

4,103

2011-12

2012-13

2013-14

2014-15

2015-16

Counted by provider identified in complaint
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EXECUTIVE SUMMARY

Investigating complaints
In 2015-16, 350 complaints were referred for
investigation compared to 262 the previous year – a
33.6% increase.
Care should be taken in interpreting this increase as
there are many reasons for it and the investigations
were across a range of health service providers, both
private and public, and a range of service areas.

Chart 3 –

222

Number of investigations finalised
from 2011-12 to 2015-16

201

244

226
194

Some of the key issues and drivers of increased
complaints referred for investigation were:
•

many substandard practices and procedures in
unlicensed facilities

•

23 complaints about one health organisation and
its health practitioners, equating to 6.6% of all
complaints referred

•

infection control in dental surgeries

•

illegal prescribing and compounding by
pharmacists

•

a small number of individual practitioners
generating multiple investigations.

The Commission finalised 244 investigations in
2015-16, compared to 194 in 2014-15.
The timeliness of investigations was affected by the
increased complaint load, with 84.8% of investigations
finalised within 12 months, compared to 86.6% in the
previous year. Investigations were finalised on average
within 275 days in 2015-16, compared with 230 days
for 2014-15.

2011-12

2012-13

2013-14

Counted by provider identified in complaint

More information can be found in the chapter,
Investigating complaints.
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2014-15

2015-16

EXECUTIVE SUMMARY

Prosecuting complaints
The Commission referred 139 investigations to its Legal
Division, compared with 93 in the previous year. This is
an increase of 49.5%.
In the same period, the Director of Proceedings made
140 determinations whether or not to prosecute a
complaint, 113 of which recommended prosecution
before NCAT and 24 before a Professional Standards
Committee. In three complaints, the Director of
Proceedings determined not to prosecute.
As shown in chart 4, the Legal Division finalised
94 matters in 2015-16. The overall success rate
of prosecutions before Professional Standards
Committees and NCAT was 97.2%.
In 2015-16, the registration of 32 health practitioners
was cancelled or disqualified. Four practitioners
were suspended and had conditions placed on their
registration. A further 33 health practitioners had
conditions placed on their registration and were
reprimanded or cautioned.
More information can be found in the chapter,
Prosecuting complaints.

Chart 4 –

94

Number of legal matters finalised
from 2011-12 to 2015-16
94

88
82
71

Combining strategies to
target key areas
The Commission analyses its complaints data and
trends to identify cohorts of health consumers that
may be more vulnerable and to guide strategies to
improve outcomes.
In 2015-16 this included a focus on consumers with
mental health issues. More information on this focus
area can be found in the focus area feature on page 56.

Financial summary
The Commission greatly benefited from additional
funding in 2015-16, which increased resourcing
for assessments and investigations and facilitated
important systems and process improvements.
The Commission’s Net Result was a deficit of $118,000
which was lower than the $229,000 budgeted and
primarily due to higher than projected legal cost
recoveries.
The full financial statements for both the Health
Care Complaints Commission and the Health Care
Complaints Commission Staff Agency are included in
the Finance chapter.
The Commission will continue to benefit from the
7.1% ($874,675) increase to its budget that has been
secured for 2016-17. There will be additional recruitment
and training of assessment officers, continued
refinement of business processes and systems,
and greater focus on early resolution strategies. The
additional funding will also allow the Commission to add
further resourcing to the investigation and prosecution of
the most serious complaints.

Corporate goals
The Commission’s performance, measured against
its corporate goals for 2015-16, is summarised in
Appendix B and throughout this report:

2011-12

2012-13

2013-14

2014-15

•

Comprehensive and responsive complaints
handling – pages 26 – 35

•

Investigating serious complaints – pages 36 – 41

•

Prosecuting serious complaints – pages 42 – 47

•

Accountability – pages 48 – 55

•

Our organisation– pages 60 – 68

2015-16

Counted by legal matter
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Profile of complaints
This section outlines the characteristics of complaints received
by the Commission in 2015-16 and over the past five years.
It covers the volume of complaints received,
analysis of who is complained about and the
service areas involved, as well as the issues raised in
complaints. Some initial analysis of complaints
by location is also provided.
It is important to note that the Commission’s data is not a
comprehensive indicator of the overall standard of health
care delivery in NSW. The number of complaints to the
Commission is relatively small considering the volume
of services provided. Often complaints are addressed
by the relevant health service provider directly, without
the Commission being involved. This is increasingly
the case as the National Safety and Quality Standards
require health service organisations to have an incident
management system, a complaints management system
that includes partnerships with patients and carers, and
an open disclosure process.
It is also important to also note that the Commission
receives complaints about both individual health
practitioners and health organisations. Some complaints
involve a number of practitioners and organisations and
a number of issues are raised in a single complaint.
The relevant counting method is indicated underneath
the graphs in the following section, with "counted by
provider" indicating that each complaint about a unique
health service provider has been counted, and "counted
by issue" indicating that each individual issue has
been considered.

Volume and nature of
complaints received

•

be in rapidly expanding frontiers (such as cosmetic
procedures conducted by providers who are
non-registered and therefore much more difficult to
identify, or pharmacists compounding products)

•

raise issues that involve breaches of other legislation
or criminal matters and therefore involve other
national or state based regulators or the police.

Complaints received by type of
health service provider
Chart 5 shows the number of complaints received by the
Commission in the past five years and breaks this down
by the type of health service provider complained about.
The proportions of complaints for each category of
health service provider has remained consistent over
the five years. Individual health practitioners continue
to make up the highest proportion of all complaints.
Over the five years an average of 35.5% of complaints
received were about health organisations, 62.1% were
about registered health practitioners and 2.4% were
about non-registered health practitioners.

Chart 5 – Complaints received 2011-12 to 2015-16
by type of health service provider

Health organisation
Registered health practitioner

Complaints received
The Commission received 6,075 complaints in
2015-16 – a 15.4% increase compared to the previous
year. This exceeds the 10.5% rise in 2014-15.
The complexity of the complaints received by the
Commission is also increasing which is borne out in a
variety of ways. A complaint may:
•

involve many different health service providers over
extended time for an individual patient

•

be about one practitioner but cover multiple patients

•

relate to new medical interventions and techniques

•

concern a matter that is also under investigation
by another entity such as the coroner or the
Local Health District

135 (2.2%)

Non-registered health practitioner

110 (2.1%)

2,160
(35.6%)

125 (2.6%)
126 (2.7%)
93(2.3%)

1,521
(36.8%)

2,516
(60.9%)

2011-12
(4,130)

1,607
(35.3%)

2,821
(62.0%)

2012-13
(4,554)

1,821
(34.6%)
1,670
(35.0%)

2,971
(62.3%)

2013-14
(4,766)

Counted by provider identified in complaint
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3,335
(63.3%)

2014-15
(5,266)

3,780
(62.2%)

2015-16
(6,075)

PROFILE OF COMPLAINTS

Factors driving increases in health care complaints
Significant escalation in the volume of health care
complaints over the last decade is the consistent pattern
across Australian jurisdictions and internationally. There
are no signs that this trend will abate.
In Queensland for instance, the Office of the Health
Ombudsman (OHO) has reported that in 2015–16
Queenslanders made more complaints about health
services than ever before. The 5,435 complaints
received represented a 28 per cent year-on-year
increase. Similarly, the Office of the Victorian Health
Services Commissioner has reported a 28 per cent
increase in complaints on 2015-16.
A similar picture emerges from the UK. There,
complaints from the public to the General Medical
Council were found to have doubled between 2007
and 2012, to reach around 6,000.

2014 Plymouth University Study:
“Understanding the Rise in Fitness to Practice
Complaints from Members of the Public”
– by Dr Julian Archer, Dr Sam Regan de Bere, Dr
Marie Bryce, Dr Suzanne Nunn, Dr Nick Lynn, Dr Lee
Coombes and Mr Martin Roberts.

The report indicated that it was not possible to
point to discrete causes for the increase in health
care complaints from members of the public.
However, it was able to clearly identify a number of
trends which highlight the centrality of consumer
expectations and actions as a key drivers:
•

To understand this trend in the UK, a study seeking to
identify and understand the factors driving the increase
was commissioned from Plymouth University, Schools
of Medicine and Dentistry. A central finding of the
research is that the increase in complaints shows that
wider social trends are in action – not localised causes.

Patients have taken greater ownership of their
health, becoming better informed, developing
higher expectations and treating doctors with
less deference than in the past.

•

Increased usage of social media and
other internet platforms has seen people
become more accustomed to discussing
their experiences in public spaces, and has
also allowed information to be more easily
accessed and exchanged.

The factors identified in that study are also identifiable
in the NSW and Australian context, and work alongside
other drivers such as our population growth, ageing
and the impacts of mandatory reporting requirements.

•

Where a health consumer has a negative
experience, there is understandable distress
and grief and often a loss of confidence and
trust. Those experiencing this may prefer
a recognised independent body to handle
their complaint.

•

The reputation of the medical profession,
though positive overall, may have been
undermined in public consciousness
by negative press coverage and media
portrayals may exert an influence on
complaint-making behaviour.

•

Consumers will respond to actions to
increase the accessibility and visibility of the
complaints organisation.

•

Although clinical care remains the largest
allegation category, complaints about doctorpatient communication have increased more
significantly than those in other categories,
highlighting the importance of the doctorpatient relationship.

•

A large number of inquiries were closed
because the issues raised could not
be identified.
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Complaints about health
practitioners

Complaints about medical
practitioners

Chart 6 shows the number of complaints about
individual health practitioners received by the
Commission in the past five years.

Complaints about medical practitioners continue to be
the most common. In 2015-16, the Commission received
2,134 complaints about medical practitioners, a 10.0%
increase on the 1,939 received in the previous year.
Complaints about medical practitioners made up 54.5%
of all complaints about health practitioners in 2015-16.

In 2015-16, the Commission received a total of
3,915 complaints about individual registered and
non-registered health practitioners, 13.6% more than
in the previous year.

As shown in Chart 7, in 2015-16, complaints about
medical practitioners most commonly related to
general medicine (38.8%; 2014-15: 36.3%), surgery
(12.0%; 2014-15: 14.1%), mental health care (5.4%;
2014-15: 3.7%), emergency medicine (4.4%; 201415: 3.0%) and psychiatry (3.4%; 2014-15: 5.2%).
Complaints about these areas accounted for 64.1%
(2014-15: 62.3%) of all complaints received about
medical practitioners during the year. The remaining
35.9% of complaints were across a wide range of
service areas such as obstetrics, anaesthesia, aged
care, oncology, and drug and alcohol.

Medical practitioners, dental practitioners, nurses
and midwives, pharmacists and psychologists were
the health professions most commonly complained
about. Complaints about these professions accounted
for 90.7% of all complaints received about individual
practitioners in 2015-16.
The other types of health practitioners complained
about are diverse and cover the wide range of health
services accessed by consumers. They include
complaints about registered health practitioners such
as chiropractors and occupational therapists and
non-registered health practitioners such as cosmetic
therapists, massage therapists and venopuncturists.

The high proportion of complaints relating to general
medicine should be seen in the context of the number
of patient-practitioner interactions in the primary
health care sector – Medicare Australia reports over
39,000,000 GP attendances in NSW in 2015-16.

For a more detailed breakdown by profession, please
refer to Table A.3 in Appendix A.

A more detailed breakdown of complaints received
about medical practitioners by service area over the
past five years is included in Table A.4 in Appendix A of
this report.

Chart 6 – Complaints received about health practitioners 2011-12 to 2015-16
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Chart 7 –

Most complained about areas of
practice for medical practitioners, 2015-16
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Complaints about other health
practitioners
The Commission received 542 complaints about
dental practitioners during 2015-16, a 55.3% increase
on the 349 received in the previous year. While this
was a clear reversal of the trend of falling complaint
numbers for this profession, it is largely attributable to
one person who made 143 separate complaints about
a particular aspect of dental practices' websites. There
was also an intensive campaign by the Dental Council
of NSW to address infection control in dental surgeries
during the year.
In 2015-16, the Commission received 501 complaints
about nurses and midwives. This is a decrease of 1.0%
from the year before.

73
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(5.4%)

257
(12.0%)

General medicine

Surgery

Mental health

Emergency medicine

Psychiatry
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Counted by provider identified in complaint

The Commission received 197 complaints about
pharmacists in 2015-16. While this is a 6.6% decrease
from the previous year, it still reflects an 18.0% increase
from 2013-14. As outlined in the Commission’s
2014-15 Annual Report, the Commission has worked
with the Pharmacy Council of NSW to identify specific
pharmacists involved in complaints about pharmacies,
which is likely to see a medium term increase in
complaints about pharmacists.
In addition, 177 complaints about psychologists were
received during the year, which is an 18.8% increase
from 2014-15.
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Complaints about health
organisations

The number of complaints about public hospitals
should be seen in the context of the number of
services provided. In 2015-16 there were 2,733,853
emergency department attendances in NSW public
hospitals (2014-15: 2,692,838), 1,885,913 discharges
from hospital (2014-15: 1,839,979) and 13,478,446
outpatient services provided (2014-15: 21,401,717).

Chart 8 shows the number of complaints received
about health organisations over the past five years.
In 2015-16, the Commission received 2,160 complaints
about health organisations, an 18.6% increase on the
previous year.

Chart 9 shows the public hospital service areas that
were subject to the most complaints in 2015-16. The
complaints most commonly related to emergency
medicine (20.5%; 2014-15: 20.4%), general medicine
(19.7%; 2014-15: 9.8%), mental health care (10.9%;
2014-15: 10.3%), surgery (10.0%; 2014-15: 15.2%) and
obstetrics (6.7%; 2014-15: 7.0%). Complaints about
these areas accounted for 67.8% (2014-15: 62.7%) of
all complaints about public hospitals during the year.
The high proportion of complaints about emergency
medicine and surgery is largely attributed to the fact
that these are health services associated with high
risk, where complications and unexpected treatment
outcomes can be more prevalent.

Public hospitals, correction and detention facilities,
medical centres, private hospitals and psychiatric
hospitals/units were the health organisations most
commonly complained about. Complaints about these
organisations accounted for 74.9% of all complaints
received about health organisations in 2015-16.
The other types of health organisations complained
about included pharmacies, community health services,
day procedure facilities and pathology centres.

Complaints about public hospitals
In 2015-16, the 926 complaints about public
hospitals constituted an increase of 6.7% but made up
a lower proportion of complaints received about health
organisations as a whole than the previous year.

A more detailed breakdown of complaints about public
hospitals by service area over the past five years can
be found in Table A.7 in Appendix A.

In 2015-16 complaints about public hospitals made up
42.9% of the total number of complaints received about
health organisations, compared to 47.7% in 2014-15.

Chart 8 – Complaints received about health organisations 2011-12 to 2015-16
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Chart 9 –

Most complained about service area
in public hospitals, 2015-16

190
(20.5%)
298
(32.2%)

Complaints about other health
organisations
Complaints about health organisations other than
public hospitals were a higher proportion of the
total number of complaints received about health
organisations in 2015-16.
Complaints about correction and detention facilities
increased from 192 to 301 in 2015-16. Issues relating
to access to the methadone program appeared to be a
dominant driver of these complaints.
The number of complaints about private hospitals also
increased with 113 received in 2015-16, an increase of
13.0% from the previous year.
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62
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93
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101
(10.9%)
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In 2015-16, the Commission received 189 complaints
about medical centres compared to 98 in 2014-15.
While this is a large (92.9%) increase it is possible that
the different classification of complaints across the years
explains some of the differences.
A five-year breakdown of complaints about all types
of health organisations can be found in Table A.6 in
Appendix A of this report.

Counted by issues raised in complaint
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Issues raised in complaints

Complaints about communication

A single complaint will often raise a number of issues.
Chart 10 shows the issues raised in complaints
over the last five years. In 2015-16, the Commission
received 6,075 complaints raising 11,842 issues –
an average of 1.9 issues per complaint, which is
consistent with the previous year.

As shown in Chart 12, more than half of
communication and information-related issues
concerned the attitude and manner of the health
practitioner, and this is an increased proportion
compared to 2014-15 (57.6%; 2014-15: 53.2%) Other
issues in this category related to inadequate (31.2%;
2014-15: 32.1%) or incorrect/misleading (9.9%; 201415: 13.3%) information provided by the health service
provider. In a small number of cases (1.3%; 201415: 1.5%), the complaint was about the failure to
accommodate the special needs of a patient.

In 2015-16, the three most common issue categories
were treatment (42.3%), communication (17.2%), and
the professional conduct of the health service provider
(14.9%). The proportions for these common issues
were similar to the previous year: treatment (2014-15:
39.4%); communication (2014-15: 16.5%); professional
conduct (2014-15: 14.2%).

Complaints about treatment
As shown in Chart 11, the most common issues
raised in the treatment category were inadequate
treatment (34.8%; 2014-15: 33.9%), unexpected
outcome (14.6 %; 2014-15: 11.8%), and diagnosis
(11.7%; 2014-15: 11.9%). Other common treatmentrelated issues were inadequate care (11.6%; 201415: 9.5%), delay in treatment (6.6%; 2014-15: 7.0%),
inadequate or inappropriate consultation (5.3%; 201415: 5.7%), rough and painful treatment (3.3%; 2014-15:
3.2%,) and coordination of treatment or follow up of
results (2.9%; 2014-15: 3.0%). Other treatment-related
issues accounted for 9.2% of all complaints raising
treatment issues.
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Chart 10 – Issues raised in all complaints received 2011-12 to 2015-16
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Chart 11 – Most common treatment issues raised
in complaints received, 2015-16
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As shown in Chart 13, where the complaint related
to professional conduct, most complaints related to
breach of guidelines or law (19.1%; 2014-15: 8.4%), the
practitioner’s competence (17.8%; 2014-15: 16.0%), or
a practitioner possibly suffering from an impairment
(14.2%; 2014-15: 20.2%). Illegal practice accounted
for 12.6% (2014-15: 21.3%), followed by inappropriate
disclosure of patient information (7.1%; 2014-15: 6.1%).
Other professional conduct-related issues (such as
misrepresentation of qualifications, sexual assault,
boundary violations and financial fraud) accounted
for 29.2% of all complaints raising a professional
conduct concern.
A detailed breakdown of all issues in complaints
received in 2015-16 is included in Table A.2 in
Appendix A.
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Chart 12 –

Most common communication or information
issues raised in complaints received, 2015-16

Chart 13 –

Most common professional conduct
issues raised in complaints received, 2015-16
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Issues raised about health
practitioners

As in the previous two years, treatment issues were most
prominent in complaints about medical practitioners
(49.1%, 2014-15: 44.4%) and dental practitioners (44.6%,
2014-15: 50.4%). The proportion of treatment-related
complaints about nurses and midwives remained
relatively low (27.2%, 2014-15: 22.0%).

Chart 14 sets out the types of issues raised in
complaints about medical practitioners, dental
practitioners, nurses and midwives, psychologists and
pharmacists, compared to all practitioners in 2015-16.

Pharmacists attracted a higher proportion of complaints
about professional conduct this year compared to last
year (42.8%; 2014-15: 24.0%) including complaints
relating to illegal practice, breaches of guidelines or laws,
impairment and medication (41.8%; 2014-15: 47.0%).

Communication issues were common in complaints
across all professions, however, were more prominent
in complaints about medical practitioners and nurses,
and less prominent in complaints about pharmacists.
Communication issues are often coupled with treatment
issues in complaints.

The proportion of complaints about the professional
conduct of nurses and midwives was also high (41.9%;
2014-15: 46.9%).

Chart 14 – Issues raised in all complaints received about health practitioners, 2015-16
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Issues raised in complaints about
health organisations

As in the previous two years, treatment issues were
less prominent in complaints about medical centres,
with only 25.5% raising this issue (2014-15: 22.6%). This
may reflect that patients at medical centres present
with less serious conditions or for continuity of care for
chronic conditions.

Chart 15 shows a breakdown of the issues raised
in complaints about public and private hospitals
compared to all health organisations in 2015-16.
Issues relating to treatment accounted for over half of
all complaints about public hospitals (53.5%, 201415: 50.1%), and 42.7% of all complaints about private
hospitals (2014-15: 43.4%).

Complaints about medical records were more likely to
be received about medical centres than to any other
health organisation, with 11.6% of complaints about
medical centres raising this issue (2014-15: 10.9%).
These complaints mainly concerned access to, or
transfer of records.

Communication and information-related issues were
the second most commonly complained about issue
in relation to both public and private hospitals, and
also medical centres. Communication and informationrelated issues accounted for 20.1% (2014-15: 20.0%) of
complaints about public hospitals, 21.1% of complaints
about private hospitals (2014-15: 15.4%) and 23.5% of
complaints about medical centres (2014-15: 13.9%).

Consistent with previous years, correction and
detention facilities attracted a higher proportion
of complaints about access than other health
organisations (30.0%; 2014-15: 21.4%), mostly relating
to waiting lists and service availability. Medication
issues were also raised in a large proportion of
complaints about correction and detention facilities
(17.0%; 2014-15: 14.6%).

In 2015-16, complaints about the environment and
management of the facility accounted for 9.5% of
complaints about private hospitals (2014-15: 7.7%) and
5.9% of complaints about public hospitals
(2014-15: 5.2%).

Complaints about fees and costs were more prominent
in complaints about private hospitals (9.5%. 2014-15:
8.2%) than any other health organisation.

Chart 15 – Issues raised in all complaints received about health organisations, 2015-16

All health
organisations

2,008

353

830

256

247

144 133 121 113 104 94

35

15

Public Hospital

1,193

79

447

132

72

113

60 23 48 36

11

1 2

Correction and
detention facility

28

171

129

7

68

3 1

2

1

Medical centre

71

77

40

49

99

Private Hospital

Psychiatric
hospital/unit

64

0%

20%

19

24

10

40%

3

17

10

10

22

13

18

14

11

3 5

60%

10

10

5

7

35

22

28

80%

9

322

2 4

100%

Treatment

Environment/management of facilities

Consent

Communication/information

Fees/costs

Medical records

Professional conduct

Access

Grievance processes

Medication

Reports/certificates

Discharge/transfer arrangements

Counted by issues raised in complaint

23 I Health Care Complaints Commission Annual Report 2015-16

PROFILE OF COMPLAINTS

Complaints by location

Chart 16 – Location of complainants

Location information is not always provided in a
complaint, for example when a complaint is made
online or via email. Analysis of the location-based data
needs to take this into account. Furthermore, locational
analysis of a complaint can be done in relation to
the location of the complainant or the location of the
service. A patient may travel, for example, from regional
NSW to visit a Sydney-based specialist.
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33.9%

Location of complainants
Chart 16 shows breakdown of complaints received
by the location of complainants. In 2015-16 location
details were not provided by 811 complainants. In
2015-16, the Commission received 3,241 complaints
from complainants located in metropolitan NSW, which
represents 60.3% (2014-15: 65.5%) of all complaints.
1826 complaints were received from complainants
located in regional NSW, representing 33.9% (201415: 28.8%) of all complaints where the complainant
location was known. 295 complaints were received from
interstate complainants (5.5%, 2014-15: 5.3%) and 13
from international complainants (0.2%, 2014-15: 0.4%).

60.3%
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Interstate

Regional NSW
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Counted by complainant

For a more detailed breakdown of the location of
complainants, please refer to Table A.13 in Appendix A
of this report.

Chart 17 – Issues raised by metropolitan and regional complainants, 2015-16
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Issues raised in complaints
from metropolitan and regional
complainants

Location of providers

Chart 17 shows the issues raised by individual
complainants located in metropolitan and regional
NSW, excluding complaints made by organisations.
The chart shows a broad similarity in the issues raised
by individuals in regional and metropolitan locations.
Treatment issues were no more likely to be raised by
regional complainants than metropolitan complainants.

Chart 18 shows the breakdown of complaints received
by the location of health service providers. In 2015-16,
the Commission received 4,147 complaints about health
service providers in metropolitan NSW, which was
70.2% of all complaints. This is consistent with the
previous year’s figure of 71.5%.

In 2015-16 location details were not able to be
identified for 171 providers.

1,569 complaints (or 26.6%) were about health service
providers in regional areas, which is marginally above
the previous year’s figure of 25.7%. A small number of
providers were from interstate (184, or 3.1%) and only
four were international (0.1%). These are consistent with
last year’s figures of 2.8% and 0.1% respectively.

The most notable differences were that professional
conduct issues were more likely to be raised by
regional complainants (14.2%) than metropolitan
complainants (10.7%) and issues relating to fees or
costs were more likely to be raised by metropolitan
complainants (4.3%) than regional complainants (2.2%).

For a more detailed breakdown of the location of
providers, please refer to Table A.14 in Appendix A of
this report.

Chart 18 – Location of providers
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Assessing and resolving complaints
The nature and purpose of
the assessment process
When the Commission receives a written complaint,
the complaint must be assessed.
If the complaint contains sufficient information, the
Commission may make its assessment without further
inquiries, but this is not common. More common is that
further information is required and the Commission will
typically seek further information from the complainant
if necessary, gather appropriate medical records,
access any relevant reports that may have been
undertaken by other bodies, and seek a response
from the relevant health service provider or any person
who may have knowledge of the matter. For clinical
matters, internal medical or nursing advice will usually
be obtained, and where necessary, external expert
opinion will be sought.
In all cases relating to registered medical
practitioners, the Commission must consult with
the relevant professional council to determine the
assessment outcome.
As has been outlined in the overview of the Complaints
Management Framework, there are a number of
possible outcomes from an assessment process. The
determination of an outcome is based on the nature
and severity of the issues raised. In summary, the suite
of possible outcomes of a complaint may be:
•

referred for investigation

•

referred to a professional council

•

referred for local resolution

•

referred to another body or person

•

resolved during assessment

•

referred to the Commission’s resolution service

•

discontinued with comments

•

discontinued.

In some cases, the information gathered during
assessment which could suggest a potentially
significant issue of public health or safety, significant
departures from clinical treatment standards that have
caused harm to patients, or grounds for disciplinary
action. These cases are referred for investigation.
In complaints involving registered practitioners, there
may be evidence of a less significant departure from
clinical standards or that a practitioner is impaired or
lacking in relevant professional knowledge. In these
cases the complaint would generally be referred to
the relevant professional council. The council would
be able to undertake assessments of the practitioner,
place them in an impairment or performance program
and if they pose an immediate risk to public health
and safety or it is in the public interest, they may
place conditions on the practitioner or suspend them.
If new information is presented during the council's

management of the complaint that suggests that
there is a significant risk to public health and safety,
the council may refer the practitioner back to the
Commission for investigation.
In some instances the Commission determines that
health service provider is in the best position to take
immediate steps to address concerns that have been
identified. In these cases, the complaint can be referred
for local resolution by the provider.
The Commission is mindful of the importance of ensuring
that complaints that are referred to professional councils
or health service providers are managed in an effective
and timely way and the focus is on getting the best
possible resolution for the consumer at the end of the
process. It is for this reason that the Commission is now
establishing more structured arrangements for provision
of feedback on the outcome to the Commission where
complaints that have been referred to a professional
council or a health service provider for action.
In a proportion of complaints, there are issues raised
that are within the purview of other bodies. Where that
is the case the Commission will refer the complaints
to that body. For instance a complaint may raise a
concern about access to or content of a health record
and in these cases, it is referred to the Information
and Privacy Commission. Or a complaint may raise
a concern about systems at an aged care facility in
which case referral to the Aged Care Complaints
Commissioner would be most appropriate.
Increasingly, the focus is on identifying those
complaints that can be resolved more quickly and
informally during the assessment process. The
Commission continues to develop its early resolution
capability and processes, noting that quick resolution
of a complaint is the most desirable outcome wherever
it can be achieved.
Referral to the Commission’s Resolution Service will
apply in those cases where there have been significant
and complex issues with treatment and care and
also a loss of rapport or trust between the service
provider and the complainant. This offers complainants
and health service providers experienced complaint
management staff to assist in the resolution of their
complaint, where the parties consent to participate
and the parties are willing and able to resolve their
complaint with assistance. The process is voluntary,
and tailored to meet the needs of the parties. In
most cases Resolution Officers assist to identify
the outstanding issues, the outcomes sought and a
reasonable path to successful and timely resolution.
In these situations the Commission is an independent
third party who can bring the parties together to identify
and address matters of concern.
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The Resolution Service model is effective in a wide
variety of circumstances to achieve positive outcomes,
allowing patients and their families to see beneficial
results from their complaints including improvements in
service delivery, changes to procedures, policies and
staff training.
A proportion of complaints raise lower level issues
(such as practitioner rudeness, poor information
or long waiting times). These issues are of
understandable concern to the consumer but do
not raise more significant issues of risk to public
health and safety. In these cases, the priority for the
Commission is to provide guidance to the practitioner
or service about necessary improvements in practice.
The outcome of “Discontinue with Comments” has
been introduced for this purpose.

A complaint will be discontinued where:
•

assessment uncovers information that corrects
misapprehensions in a complaint

•

a clinical expert examines all relevant records and
responses and is not critical of the treatment and
care provided

•

the complaint is found to be made in bad faith.

Case study – Misdiagnosis of stage 4 liver cancer
A woman had a cancerous tumor removed from
her bowel and was reviewed by her surgeon three
years later. The surgeon was concerned about the
possibility of metastasis in the liver, and referred her
for a CT scan and CEA tumor marker levels.
The surgeon reviewed these findings and without
repeating or ordering any other tests diagnosed
the woman with stage 4 liver cancer. The surgeon
referred the woman to an oncologist, who
recommended a course of chemotherapy. The
oncologist did not conduct any further test to confirm
the surgeon’s diagnosis of stage 4 liver cancer.
The woman received chemotherapy for six months,
but during this time the tumors in her liver did not
show any signed of improvement. The oncologist
ceased the chemotherapy due to her toxic levels of the
chemotherapy drugs and the atypical response of the
tumours to the chemotherapy.

Concerned with the lack of improvement and the
woman's general condition, the oncologist ordered
a review of the original CT done by the surgeon
and a subsequent PET scan. This revealed that the
woman had benign tumors in her liver rather than
stage 4 liver cancer. The woman was treated by the
oncologist for the chemotherapy toxicity and has
made a full recovery.
The Commission sought a response from the
doctors involved, and had an expert oncologist and
gastroenterologist review the woman’s treatment
records. In consultation with the Medical Council
of New South Wales, the Commission determined
to refer both the surgeon and the oncologist to the
Medical Council for further action to address their
poor performance as the evidence indicated that
both the surgeon and the oncologist failed to exercise
adequate care and skill in the provision of the
woman’s treatment.
The departure for the surgeon related to the fact
that they did not conduct sufficient tests to confirm
the definitive diagnosis of stage 4 liver cancer. The
oncologist departed by commencing chemotherapy
without confirming the surgeon’s diagnosis of stage 4
liver cancer by either reviewing the surgeon’s test results
or ordering her own test to confirm the diagnosis.
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Assessment outcomes
The Commission assessed an unprecedented
volume of complaints in 2015-16. It assessed 5,805
complaints, which is an increase of 16.1% on the 5,002
complaints assessed in 2014-15. As shown in Chart 19,
it contributes to an overall 41.5% increase on the 4,103
complaints assessed in 2011-12.
Chart 20 shows the Commission’s assessment
outcomes for complaints over the past five years.
In 2015-16:
•

692 (11.9%) of complaints were successfully
resolved during assessment

•

344 (5.9%) of complaints were referred for formal
investigation by the Commission

•

1,211 (20.9%) of complaints were referred to the
professional councils to take appropriate action
regarding a registered health practitioner

•

192 (3.3%) of complaints were referred to another
more appropriate body for their management

•

411 (7.1%) of complaints were referred to the
relevant public health organisation to try to resolve
the complaints locally

•

329 (5.7%) of complaints were referred to the
Commission’s Resolution Service

•

288 (5.0%) of complaints were discontinued
with comments

•

2,338 (40.3%) of complaints were discontinued,
with no further action to be taken.

The notable increase in complaints assessed for
investigation is addressed in detail elsewhere in this
report (in the chapters covering the changing profile of
complaints and investigation of complaints), where it is
noted as being a result of the increasing volume, diversity
and complexity of complaints.
Over recent years there has been a decline in the number
of complaints being referred to the Resolution Service.
The Commission is currently analysing this, but it
seems relatively clear that the increased emphasis on
other resolution pathways (being the introduction of the
early resolution of complaints during assessment and
the increase in the complaints referred for local resolution)
are reducing reliance on the Resolution Service. The
Service is therefore appropriately focussing on the most
serious and complex complaints (such as those where
there may be multiple parties to the process, a serious
deterioration in trust between the complainant and
the provider, or very serious and clinically complex
outcomes). There is a real benefit from an independent
party assisting to develop a clear understanding of the
facts and appropriate and accessible responses to the
concerns of the complainant.

Chart 19 – Assessments finalised
from 2011-12 to 2015-16
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The number of complaints that are resolved during
assessment is slowly increasing and this is a very positive
trend. The Commission is anticipating even further
increases in this outcome going forward, as we continue
to build our early resolution capacity and skills.
The decline in the number of complaints discontinued
is largely attributable to the introduction of a new
outcome category ‘Discontinue with Comments’. The
number of complaints discontinued with comments
is likely to increase over the next year with a
corresponding fall in the discontinued rate, consistent
with the emphasis on distinguishing and acting on
those complaints that raise legitimate concerns but of a
less serious nature.

Chart 20 – Outcome of assessment of complaints 2011-12 to 2015-16
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Assessment decisions by
type of health practitioner
Chart 21 below sets out how the Commission dealt with
complaints in 2015-16, by the type of health practitioner
involved. The chart compares the assessment decisions
for each of the top five most complained about health
practitioners to the assessment decisions for all
complaints about health practitioners.
In 2015-16, less complaints about medical practitioners
were discontinued (49.6% compared to 61.5%, 201415). Slightly more were resolved during assessment
(10.6% compared to 10.0% in 2014-15) and this is
a trend that the Commission seeks to build on. An
increased number and proportion were referred to the
Medical Council of NSW (16.4% as compared to 14.9%
in 2014-15).
Complaints about pharmacists continued to be most
likely to be referred to the Pharmacy Council (64.1%,
2014-15: 67.4%). The proportion investigated by the
Commission also increased significantly (being 13.0%

in 2015-16, 2014-15: 9.8%). This is attributable to
proactive regulatory detection of non-compliance with
standards regarding compounding of pharmaceuticals
and in relation to the management of scheduled drugs.
Consistent with the seriousness and the often strong
evidence base behind complaints about pharmacists,
they were also less likely to be discontinued (17.9%,
2014-15: 17.7%).
The most likely outcome for complaints about dental
practitioners and nurses was referral to the relevant
professional council. In 2015-16 58.6% (2014-15:
32.0%) of complaints about dental practitioners and
55.6% (2014-15: 54.3%) of complaints about nurses
were referred to the relevant professional councils.
For more detailed information about assessment
decisions by the type of health practitioner complained
about, please refer to Table A.19 in Appendix A of this
report.

Chart 21 – Outcome of assessment of complaints by health practitioner
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Assessment decisions by
type of health organisation

complaints involved a dispute about fees and costs
associated with treatment or waiting times, which
could be clarified with assistance from the Assessment
Officer. Complaints about medical centres were also
more likely to be discontinued (54.3%, 2014-15: 55.8%).

Chart 22 below sets out how the Commission dealt
with complaints in 2015-16, by the type of health
organisation. The chart compares the assessment
decisions for each of the top five most complained
about type of health organisations to the assessment
decisions for all complaints about health organisations.

A significant proportion of complaints about correction
and detention facilities (71.0%, 2014-15: 61.5%) were
referred back for local resolution to Justice Health,
the provider of health services in most of these
facilities. For security reasons assisted resolution
is not commonly used in that context. Complaints
about psychiatric hospitals were also more likely to
be referred back for local resolution (17.0%, 2014-15:
27.0%). Local resolution can be a fast and appropriate
way to address complaints that do not raise serious
issues of public health and safety, but still need to be
resolved. It is noted that local resolution is not available
for complaints about private health service providers.

Complaints about public hospitals were more likely
to referred to the Commission’s Resolution Service
(24.1%, 2014-15: 31.7%). There is collaboration between
the Commission and all LHDs to provide assistance
in resolving the more complex complaints and well
established processes for doing so. The Resolution
Service can assist people to resolve concerns about
their care and treatment directly with the hospital
involved, and help to restore people’s confidence
in their local health service. Assisted resolution is
particularly useful in cases where a health consumer
is likely to be dependent on ongoing treatment from
the hospital, but has lost confidence or trust in that
provider. Private facilities are typically less inclined to
agree to assisted resolution.

For more information about assessment decisions by
type of health organisation complained about, please
refer to Table A.18 in Appendix A of this report.

Commission staff were often able to resolve complaints
about medical centres while assessing the complaint
(37.0%, 2014-15: 42.1%). In many cases these

Chart 22 – Outcome of assessment by health organisation
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Assessment decisions by
service area

Complaints relating to dentistry were often referred
to the relevant professional council for appropriate
action (49.6%, 2014-15: 27.8%) and were less likely to
be discontinued. This reflects the specialised technical
knowledge required to determine what if any clinical
departures have occurred and the seriousness
of those.

Chart 23 looks at the assessment decisions for
complaints in 2015-16 by the type of health service that
was provided. The chart compares the assessment
decisions for each of the top five most complained
about service areas to the assessment decisions for all
service areas.

It is noted that a higher proportion of complaints about
mental health were discontinued. While this may be
a function of the incidence of complaints questioning
involuntary orders and diagnoses, this data is being,
monitored closely in the context of the Commission's
commitment to ensuring the effective management of
mental health complaints as a key focus area, given the
vulnerability of this consumer cohort.

In 2015-16, 17.0% of complaints about emergency
medicine and 16.6% of complaints about general
medicine were resolved during the assessment
process – which is a substantial increase in early
resolution in these areas compared to 2014-15 and a
higher proportion than other service areas.
In terms of complaints referred to the Resolution
Service, complaints about emergency medicine
(11.6%), surgery (11.5%) and mental health (10.1%) were
more likely to be referred than complaints about other
service areas.

For more information about the assessment decisions
by the type of service area, please refer to Table A.18 in
Appendix A.

Chart 23 – Outcome of assessment of complaints by most common service area 2015-16
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Assessment decisions by
type of issue raised

Where a complaint raises significant issues of public
health and safety, or where there appears to be
evidence of gross negligence or a significant departure
from relevant professional standards, the Commission
investigates the complaint. Where the issues do not
reach this threshold, which is set out in s23 of the
Health Care Complaints Act, the complaint may be
referred to the relevant professional council to take
appropriate action. Complaints about professional
conduct were less likely to be discontinued (21.0%,
2014-15: 28.9%).

Chart 24 compares the assessment decisions made
by the Commission in 2015-16 by the type of issue
raised in the complaint. By comparing the assessment
decisions for all complaints, to the assessment
decisions for the different types of issues raised the
analysis can determine whether particular assessment
decisions are more or less likely to be made.
Complaints concerning the treatment provided
to a patient were less likely to be referred to the
Commission’s Resolution Service than last year (11.0%,
2014-15: 16.2%). Patients and their families often do
not fully understand the reasons for the outcome of a
particular treatment, and may have lost confidence in
the service provider. Using an independently facilitated
process to convey further information and explanation
can help address concerns.

Complaints about communication issues are often
suitable for resolution, including by referral to the
Commission’s Resolution Service (9.1%, 2014-15: 11.9%)
or by being resolved during the assessment process
(15.3%, 2014-15: 17.2%). Often, complaints about
communication are based on a lack of understanding,
or a misunderstanding, on the part of the patient or their
family about the health service they received.

This year, issues relating to the professional conduct
of a health practitioner were more likely to be referred
for investigation by the Commission (20.3%, 2014-15:
16.6%), referred to the relevant professional council
(44.3%, 2014-15: 43.0%) or referred to another body
(7.3%, 2014-15: 7.0%).

For more information about the assessment decisions
by the type of issue raised, please refer to Table A.17 in
Appendix A of this report.

Chart 24 – Outcome of assessment of complaints by issues raised 2015-16
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Assessment timeliness
The increased assessment workload has noticeably
reduced the proportion of complaints assessed within
60 days, with 85.8% of complaints assessed in this
timeframe in 2015-16 (compared to 92.7% in 2014-15).
The number of days taken to assess a complaint has
risen to 47 days (compared to 40 days in 2014-15).
Another noticeable impact of the increase in complaints
is on the timeliness of advising the parties to the
complaint of the Commission’s reasons for decision
within 14 days. The 88.7% compliance with the
statutory timeframe in 2015-16 is lower compared to
97.7% in 2014-15.
On review of the reasons the 60 day timeframe was
not met, it was found that 43.1% of complaints that
exceeded the statutory 60 day timeline were due to
delays in obtaining specialist input to the decision. Many
complaints involve complex treatment issues and these
complaints require the involvement of internal medical
or nursing advisors and peer opinions. This increase
in complexity and demand for specialist advice during
the assessment of a complaint has been a significant
contributing factor in the decrease in the proportion of
complaints assessed within 60 days.
A further 37.3% of assessments were delayed as
the Commission was waiting for health service
provider responses, including more information and
medical records.
The Commission has applied a number of strategies to
improve timeliness, including:
•

Increasing assessment resources.

•

Introducing administrative efficiencies such as
electronic signatures on decision letters.

•

Streamlining administration of setting up complaints.

•

More proactive approaches to securing responses
from practitioners.

•

Applying a risk based approach within which the
formality and intensity of the assessment process
is determined by the complexity and seriousness
of the matters raised in the complaint.

•

Strengthening the focus on Early Resolution
techniques to deal with less complex complaints in
a more informal and expeditious way.

•

Introduction of additional case management
reporting to flag complaints that are over 60
days and to identify and correct the identifiable
causes of delays.

Reviews
Complaints are provided with the opportunity to
request a review of the Commission’s assessment
decision.
During 2015-16, 307 (5.3%) requests for review were

received (2014-15: 274, 5.5%). It is pleasing to note that
the review rate has not risen in line with the growth in
the numbers of complaints assessed. This appears to
be attributable to strategies that have been introduced
to improve customer centrism, including fuller
explanation of the reasons for assessment decisions in
assessment decision letters.
Of the reviews completed this year the original decision
made by the Commission was confirmed in 91.2% of
reviews, which compares with 92.4% in 2014-15.
However, the timeliness of reviews has declined and this
prompted an evaluation of the processes and tools for
managing reviews. The evaluation demonstrated that
the ‘one size fit all’ review model is not necessary or
appropriate and that upfront assessment of each review
request to tailor the review strategy would be both more
efficient and more customer centric. Where the initial
scoping of a review reveals robust assessment and the
complainant has provided no new information to be
considered, the review process is expected to be more
focussed and faster. If it is found that the assessment
process had shortcomings, such as a particular line of
inquiry was not made or the complainant provides new
information, the review process will be more intensive
and can be expected to take longer.
Where a review involves consideration of a substantial
amount of new material there may also be a need for
additional independent expert opinion to be gathered.
These are the cases where new executive oversight
and monitoring arrangements now apply, to ensure that
the process is both thorough and as timely as possible.

Resolution service
Chart 25 shows the outcome of resolution processes
over the past five years.
Resolution results continue to be positive, with just
over three quarters of complaints resolved or partially
resolved (76.9%) in 2015-16 once the parties consent
to participate in the process. This is in line with the
previous two years’ results, although less than 2011-12
and 2012-13 (87.6% and 87.0% respectively). As has
already been noted, whilst the Resolution Service is
dealing with less complaints, it is now appropriately
focusing on those that are more serious and complex.
The reduction in the successful resolution rate may be
attributable to this change in business focus and the
more challenging nature of it. Further analysis of the
resolution matters and outcomes will be undertaken in
2016-17 to inform forward planning and priority setting
for the Resolution Service.
In 2015-16, 60 complaints (23.1%) were not resolved.
Typically the reasons that complaints do not get
resolved include irreconcilable disagreements over key
facts central to the complaint; a breakdown in relations
between the parties; and/or one or both parties
withdraw from a meeting or the process entirely.

34 I Health Care Complaints Commission Annual Report 2015-16

ASSESSING AND RESOLVING COMPLAINTS

Case study – Explanation and reassurance
through assisted resolution
A woman made a complaint to the Commission about the treatment provided to her by a hospital and treating
obstetrician during the birth of her son. She complained that they did not provide adequate and appropriate
care or treatment during her pregnancy and this led to the death of her baby boy soon after the birth. She
advised that due to this experience, she and her partner did not intend to have another baby.
A resolution meeting was held. In the course of the meeting the obstetrician and the hospital representatives
provided explanations as to the treatment provided and the particular complications (thrombophealia) that
were experienced. The hospital representatives acknowledged and apologised in relation to the complainants
concerns regarding the attitudes of some staff members. The obstetrician indicated they would assist the
complainant with the costs of further tests, such as a thrombophealia screening test.
At the conclusion of the resolution process the complainant advised she was satisfied and reassured and
intended, as a result of the meeting, to reconsider their decisions about having a family in the future.

Resolution officers aim to resolve all complaints in a
timely manner. This financial year has seen a significant
improvement on previous years with almost 77.9% of
complaints being resolved within four months including
conciliation, as compared to the previous financial year
73.7%. The number of complaints closed within six
months has also improved at 88.1%, as compared with
87.4% in the previous financial year.

In 2015-16, of all complaints referred to the Resolution
Service, nearly one in three (30.5%) did not proceed,
which is broadly consistent with the results of previous
years. Resolutions do not proceed largely due to one or
both parties not consenting to participate in the process.
For example, the complainant determines that the possible
outcome cannot deliver what they want. They may have
a change in their personal circumstances, or health or
wellbeing issues preclude them from participating.
The detailed outcomes of resolution processes can be
founded in Tables A.23 and A.24 in the Appendix of
this report.

Chart 25 – Outcome of resolution processes 2011-12 to 2015-16
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Investigating complaints
The nature and purpose of
investigations
The Commission refers complaints for investigation
where it is possible that there could be :
•

a significant issue of public health or safety

•

a significant question as to the appropriate care or
treatment of a client by a health service provider,

•

grounds for disciplinary action against a registered
health practitioner if the complaint is substantiated.

In 2015-16, 350 complaints were referred for
investigation. As shown in Chart 26, this represents
a 33.6% increase on the 262 complaints referred in
2014-15. Since 2013-14, there has been an increase of
63.6% in complaints referred for investigation.
Although the increase is significant, in analysing these
numbers it is important to recognise the complexity
and diversity of the Commission’s jurisdiction and that
there are many different contributors to the increase.
Importantly, the investigations in 2015-16 relate to all
types of health services.
They may be of individual practitioners (be they
registered in one of the 14 registered professions
or non-registered) or they may be about a health
organisation (which may be one of many different
types of organisations – a medical centre, an imaging
service, a cosmetic surgery service, a public or private
hospital etc).

Chart 26 – Investigations received
2011-12 to 2015-16

As Chart 27 shows, there are fluctuations over
time in the matters and services complained about.
Some noteworthy features of the 2015-16 investigations
data are:
•

Individual registered practitioners are by far the
most frequent focus of investigations.

•

A small number of individual practitioners
generated multiple investigations – nine individual
practitioners generated 79 investigations (23.0% of
all complaints referred for investigation) in 2015-16.

•

Complaints relating to one particular private health
facility and its practitioners generated 4.9% of all
referrals (17 complaints).

•

A campaign in NSW to focus on improving
infection control in dental practices saw many
more dental complaints referred for investigation.

•

Complaints regarding illegal prescribing and
compounding practices of pharmacists became
more prevalent.

•

There were fewer complaints about nurses and
midwives within the individual practitioner category
– a decrease of 32.2%

•

There were fewer public hospitals referred for
investigation (a decrease of 33.3%), but more
private facilities.

Chart 27 – Investigations received by health service provider
2011-12 to 2015-16
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A single investigation may also have considerable
complexity, and this will in turn have an impact on the
time taken to conduct the investigation. For example, a
recent Commission investigation has involved the care
and treatment of dozens of women, all of whom had
undergone multiple surgeries conducted by several
specialist practitioners that resulted in poor outcomes
and at times irreversible life changing injuries. Such
investigations involve gathering witness statements from
relevant patients, examination of thousands of pages of
medical records, x-rays and other radiological scans.
When investigating certain complaints, and in all clinical
matters, the Commission engages an independent
expert who is provided with all of the relevant investigation
documents, on the basis of which a formal report with
an opinion on the standard of care delivered or the
particular professional conduct of the practitioner is
provided. Independent expert opinions are instrumental
in determining whether there has been a departure from
relevant professional and clinical standards and the
seriousness of any identified departure.
The Commission’s operating landscape is also
changing and this is leading to changes in the types of
issues and investigation techniques that are required.
Investigations involving joint commercial enterprises
between medical practitioners and compounding
pharmacists in NSW are indicative. These involve

the prescribing, compounding and dispensing of
medications such as peptides, injectable steroids, and
ketamine, for non-recognised therapeutic purposes,
generating significant profits and risking the health of
clients. Such investigations are complex and can only
be satisfactorily progressed through close collaboration
with other regulatory bodies such as the Ministry of
Health’s Pharmaceutical Regulatory Unit (PRU).
In relation to non-registered health practitioners, the
Commission investigates complaints when a two-stage
test is met. Firstly, the alleged conduct must breach
the NSW Code of Conduct for non-registered health
practitioner (the Code). Secondly, the practitioner
may pose a risk to the health or safety of members of
the public.
Unlike investigations into registered health practitioners,
the Commission may decide to impose a prohibition
order on the non-registered health practitioner. Such
an order would be made where the Commission finds
that the non-registered health practitioner poses a risk
to the public. Prohibition orders may prevent a nonregistered health practitioner from providing health
service or specific health services for a period of time
of permanently. The Commission may also cause a
public statement to be issued and give warnings or
information about the practitioner.

 
Case study – Personal and sexual relationship with
a patient
The Commission received a complaint about
the conduct of a registered psychologist. The
complainant alleged that he became involved in a
personal and sexual relationship with a patient who
had a Dissociative Identity Disorder and complex
presentation, including gender identity issues. The
allegation was assessed to be serious enough that,
if proven, it would warrant disciplinary action and
there was some evidence supporting the allegation.
The investigation found more extensive evidence,
including that:
•

The psychologist had moved into the patient’s
home and later moved together with the patient
to another property in which they both lived.

•

The patient presented as a male at the
beginning of the therapeutic relationship, having
been born a female and previously having
undergone gender reassignment surgery.

•

During the course of the therapeutic relationship
the patient decided to transition back to being a
female and shortly after the sexual relationship
commenced, the practitioner took out a loan to
pay for surgery to feminise her appearance.

•

The practitioner failed to seek supervision from
a professional colleague regarding his treatment
of the patient.

•

There was some indication that the practitioner
may have destroyed the patient’s clinical
records.

The investigation found that the conduct of the
psychologist could amount to unsatisfactory
professional conduct and professional misconduct
and the complaint was referred to the Director of
Proceedings for consideration of prosecution. The
complaint was ultimately prosecuted in the NSW
Civil and Administrative Tribunal with the practitioner
found guilty of unsatisfactory professional conduct
and professional misconduct.
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The Commission also conducts investigations into
health organisations, including public and private
hospitals, medical centres, and other treatment
services. When investigating a health organisation,
the focus for the Commission is on examining
the systems and procures that are in place, and
recommending improvements that will deliver
improvements and remove risks for all patients.
Recommendations to a health organisation may
cover a multitude of clinical scenarios. Some are of
an educative nature, such as a requirement for a
hospital to embark on activity aimed at increasing
practitioner awareness in relation to a specific
policy or treatment pathways. The Commission
may also recommend that a hospital formulate new
policy designed to strengthen current practices
or to overcome and rectify identified flaws in the
delivery of patient care.
When making recommendations, the
Commission directs that the hospital provide
it with documentation that provides evidence
of the implementation of the Commission’s
recommendations. The Commission monitors
implementation and recommendations are not
recorded as implemented until the Commission has
received documentary evidence to substantiate
compliance. Any delays in implementation or
a failure to comply are reported to the Health
Secretary.
In addition to making recommendations and
comments, the Commission is also implementing a
programme of follow up visits to public hospitals, to
audit continued compliance with recommendations
previously made. Commission audits are carried out
by Commission staff and clinicians who have been
trained by the NSW Clinical Excellence Commission.
These audits also offer the Commission and LHD
staff the opportunity to share ideas around best
practice and drive systemic improvements. The
Commission’s audit reports are provided to the
Chief Executive team of the LHD and the Secretary
of the Ministry of Health. This is a relatively new
function for the Commission and is still evolving.
In an environment of ever increasing complexity and
demand, the Commission must, more than ever, be
innovative and agile in its approach to investigations.
Resources will continue to be focussed on those
investigations that go to the very heart of the
integrity of the state’s health service, leveraging
off the lessons learned from specific incidents and
complaints to facilitate improvements to treatment
quality, systems and procedures that will benefit all
health consumers.

 
Case Study –
Reducing risk to
patients through
investigative work
and regulation
In 2015, the Commission received a number of
complaints about a non-registered health facility
that was delivering breast augmentation services.
Medical complications had occurred following these
procedures.
Specifically, this facility was allowing deep sedation
during breast augmentation surgery, which posed
risks to the health and safety of members of the
public.
The Commission’s investigation involved close cooperation with the NSW Ministry of Health’s Private
Health Care Unit (PHCU) and the collection of the
anaesthetic records of a large sample of patients.
The Commission also secured expert advice on the
technical issues and use of local anaesthetic agents
and vasoconstrictors, such as adrenaline.
Noting also that many patients were unhappy with the
outcome of the surgery even where there were not
complications arising from the techniques of sedation,
the investigation also examined the consent processes
that the facility had in place.
During the investigation, the facility elected to
change its business model to ensure that breast
augmentations would be conducted only at its
licensed operation, so that deeper sedation or general
anaesthetic could be used as necessary and with
appropriate protection for patients.
The facility also agreed to a change to its consent
procedures. Patients now benefit from a more
thorough consent process, which specifically
addresses in detail their acknowledgment and
awareness of undergoing a breast augmentation
where a breast lift is clinically indicated, and the
associated risks and outcomes. The facility specifically
recommends that patients in these circumstances
consult with a plastic surgeon (and they provide a
referral) before undergoing breast augmentation.
These improvements were formally acknowledged
and captured in recommendations to the facility as the
outcome of the investigation.
New legislation has now been passed by the NSW
Government to define certain types of cosmetic
procedures that must be conducted in licensed
premises – this includes all breast augmentation
surgery. This regulation will take effect from March 2017.
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Investigation outcomes

•

The Investigation Division finalised 244 investigations
in 2015-16. This represents an increase of 25.8%
compared to the previous year. Chart 28 shows the
outcomes for the investigations finalised in 2015-16
compared to the previous four years.

Outcome of investigations into
registered health practitioners

It is important to note that not all investigations reveal
serious issues. In 2015-16:
•

13.3% of investigations led to no further action
being taken by either the Commission or a relevant
professional Council, primarily because no
allegations could be substantiated.

In 2015-16, there has been an increase in the number
of investigations into registered health practitioners
referred to the Director of Proceedings – 139 (63.8%) in
2015-16 compared to: 93 (53.4%) in 2014-15. Fewer
investigations resulted in registered health practitioners
being referred to a professional council for further
action, with 13 investigations or 6.0% with this outcome
(2014-15: 38, 21.8%).

22.9% of all investigations finalised by the
Commission in 2015-16 were not significantly
serious enough to warrant disciplinary proceedings
and they were referred to the relevant Council for
management under their health, performance or
conduct processes.

Chart 28 – Outcomes of investigations 2011-12 to 2015-16
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If it becomes apparent during the investigation of
complaints that the issues originally identified in the
complaint are more suitable for management by
the relevant professional council, the complaint is
reassessed and referred to council after investigation
under section 25B of the Health Care Complaints Act.
37 (17.0%) investigations were finalised this way (201415: 19, 10.9%)
Twenty one (9.6%) investigations were terminated
with no further action being taken due to there being
insufficient evidence to substantiate that the care and
treatment delivered by the practitioner was below
acceptable standards (2014-15: 16, 9.2%).
A further eight investigations (3.7%) were terminated
due to the practitioner no longer being registered and
having retired from practice (2014-15: 7, 4.0%). In these
cases, the relevant national registration board was
informed to ensure that the incident and issues raised
in the assessment and initial investigation are actively
considered by the relevant board in the event that the
practitioner reapplies to be registered.

Outcome of investigations into
non-registered health practitioners
In relation to non-registered health practitioners,
11 investigations (64.7%) resulted in a prohibition
order and public statement (2014-15: 6, 54.5%).
In 2 investigations (11.8%) the Commission made
comments to the non-registered health practitioner at
the end of the investigation (2014-15: 2, 18.2%). Four
investigations of non-registered health practitioners
(23.5%) were finalised without any further action being
taken (2014-15: 3, 27.3%).

Outcome of investigations into
health organisations
The focus when investigating a health organisation,
is on examining the systems and procedures that are
in place and identifying improvements that will deliver
benefits for all patients.

The Commission finalised nine investigations into
health organisations during the 2015-16 period. In all
of these cases the Commission made comments to
the organisation to improve service delivery (2014-15:
9, 100.0%). The Commission made a total number of
30 recommendations to improve the future provision of
services in all of these matters.
In the latter part of 2015-16 the Commission
progressed planning for a major audit of a health facility
that has been the subject of recommendations, to
enable it to undertake that audit early in 2016-17.
The Commission will continue to develop its program of
auditing compliance with recommendations it has made
to health organisations, given the importance of drawing
lessons from individual investigations to drive system
wide improvements.

Investigation timeliness
The time taken to complete investigations for 2015-16
compared with previous years has increased. Excluding
the time a Commission investigation may be suspended
while the complaint is being investigated as part of
a coronial inquest or where there are related criminal
proceedings, investigations took an average of 275
days to complete. This compares with 230 days in the
previous year.
The increase in the average number of days to complete
an investigation is primarily attributable to the substantial
increase in the overall numbers of complaints allocated
for investigation, but other factors are also in play. Of
note is the increasing number of complex complaints
concerning practitioners across a range of specialties
and often involving the care and treatment of a vast
number of patients, coupled with an increase in the
investigation of pharmacists involved in the large scale,
inappropriate compounding of medication, such as
peptides. Further resources have been allocated to the
Investigation Division to address this.

Such recommendations may cover a multitude of
clinical scenarios. Some are of an educative nature,
such as a requirement for a hospital to embark on
activity aimed at increasing practitioner awareness in
relation to a specific policy or treatment pathways. The
Commission may also recommend that a hospital to
formulate new policy designed to strengthen current
practices or to overcome and rectify identified flaws in
the delivery of patient care.

40 I Health Care Complaints Commission Annual Report 2015-16

INVESTIGATING COMPLAINTS

Increased use of
preventative techniques and
partnerships
To deliver better results in an environment of increasing
complaints volumes and complexity, the Commission
is placing particular emphasis on the use of a broader
range of strategies to influence systemic improvements
in health service delivery and on prevention of consumer
exposure to identified risks.
The Commission must work closely with its coregulatory partners- including the Ministry for Health’s
Pharmaceutical Regulation Unit and Public health Units
and NSW Police to ensure that operational intelligence
is combined to gather evidence which ensures that
there is the most efficient, effective and timely approach
to protecting the health and safety of the public.

The ability to use public warnings about unsafe
treatment or services, under s94A of the Act is one
important feature of this work. Recent legislative change
enables the Commission to make such warnings during
its investigation, in cases where any further delay in
issuing the statement poses a risk to an individual or
to public health or safety. Such a warning was issued
during a joint operation conducted by the Commission
and the Ministry of Health’s Public Health Unit and
NSW Police into a number of complaints concerning
cosmetic services and procedures being offered
by non-registered practitioners which were being
advertised through various social media platforms.
The use of the public warning enabled the Commission
to swiftly identify to the public at large the dangers of
consulting with such practitioners and provided a rapid
and effective tool for ensuring that the public are aware
of the inherent dangers in not consulting with suitably
registered health practitioners.

Case study – Public warning issued
During 2015-16 the Commission received
an increasing number of complaints about cosmetic
procedures being performed in residential premises
and hotel rooms, by non-registered practitioners in
NSW, particularly in the Sydney area.
The procedures involved a range of skin penetration
procedures and administration of Schedule 4
prescription-only medication to ‘improve’
appearance. It is illegal for a non-registered health
practitioner to undertake these procedures and
because there is no validation of their qualifications
and experience, there is a real risk to public health
and safety. The procedures are being performed
in facilities that have little, if any, infection control
measures).
The medications used by the non-registered
health practitioners are imported and not on the
Australian Register of Therapeutic Goods (ARTG).
The import and supply of medication that is not on
the ARTG is unlawful and dangerous since there is
no way of determining the efficacy and safety of the
medicines.

As part of its investigation of this complaint the
Commission executed a search warrant on the
apartment where the double eyelid procedure
was alleged to have been performed. The search
warrant was executed in partnership with staff from
the Pharmaceutical Regulatory Unit, the LHD’s
Public Health Unit and with the assistance of the
NSW Police Force. The search warrant uncovered
significant evidence including medical equipment
and scheduled medications at the apartment and
revealed deficient infection control practices.
The Commission decided to make a public warning
under s94A of the Act following this step in the
investigation. In its public warning the Commission
urged individuals seeking cosmetic surgical and
medical procedures to be vigilant in their research
prior to proceeding, and gave guidance to
consumers on the factors that should be considered
before committing to a cosmetic procedure,
including:
•

Is the practitioner appropriately qualified,
experienced and accredited?

•

Is the facility appropriately equipped?

•

Am I appropriately informed?
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Prosecuting complaints
The nature and purpose of
prosecutions

If the Director of Proceedings decides not to
prosecute a complaint, it is usually referred back to the
Commissioner to consider other appropriate action.

The Director of Proceedings makes determinations
under the Health Care Complaints Act (‘the Act’) about
whether a complaint against an individual registered
health practitioner should be prosecuted and if so, in
which forum.

In considering whether a complaint should be
prosecuted, the Director of Proceedings acts
independently from the Commissioner and is required
to have regard the following criteria:

Complaints referred for consideration of prosecution
include allegations of impairment, lack of competence,
criminal conviction, and not being a suitable person
for registration, as well as unsatisfactory professional
conduct and professional misconduct.
The forums available are a Medical Professional
Standards Committee, a Nursing and Midwifery
Professional Standards Committee or NSW Civil and
Administrative Tribunal (NCAT).

•

the protection of the health and safety of the public

•

the seriousness of the alleged conduct the subject
of the complaint

•

the likelihood of proving the alleged conduct

•

any submissions made under section 40 of the act
by the health practitioner concerned.

Prosecutions are disciplinary proceedings taken against
individual practitioners, with the purpose of protecting
public health and safety rather than punishing the
practitioner. The NCAT can cancel or suspend the
registration of a practitioner and may also issue a
prohibition order that bans or limits the practitioner from
practising in another area of health service. For example,
a psychiatrist whose registration is cancelled can be
banned from working as a counsellor.

Complaints about unsatisfactory professional conduct of
nurses, midwives or medical practitioners will usually be
prosecuted before a Professional Standards Committee,
while complaints about professional misconduct will
be prosecuted before the NSW Civil and Administrative
Tribunal (NCAT), which also hears complaints about all
other registered health professions.

Chart 29 – Complaints referred to
Director of Proceedings
139
131
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93

85
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2012-13
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Counted by provider identified in complaint
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Proceedings can be brought even if the practitioner is
no longer registered at the time that the prosecution
is brought.
2015-16 saw a 49.5% increase in the number of
complaints referred from Investigations to the Legal
Division, from 93 in 2014-15 to 139 in 2015-16. Despite
this increase in referrals, the Director of Proceedings
considered 93.5% of complaints within three months of
receiving the referral from Investigations, compared to
90.5% in 2014-15.

In 2015-16, 63.8% of investigations into registered
health practitioners resulted in referral to the Director of
Proceedings for consideration of prosecution. This is
significantly higher than the previous year, in which only
53.4% of such investigations were referred.

 
Case Study – Crossing professional boundaries
Ricardo Marcenaro Vega was a registered nurse
employed at Nepean Hospital. It was alleged that
he inappropriately touched an 89 year old female
patient whilst caring for her during a night shift.
The patient was seen crying some hours later and
disclosed what had occurred to an enrolled nurse
who was also on the night shift. Mr Marcenaro Vega
was questioned and strongly denied the allegations.
He claimed that the patient was confused at the
time and may have been suffering from delirium. Mr
Marcenaro Vega later contacted the enrolled nurse
and sought to influence the information that she
would provide to the Hospital in the subsequent
investigation of the matter.

The Tribunal considered the totality of the evidence,
including CCTV footage from the Hospital. Although
the patient was unable to be cross-examined, the
Tribunal accepted her written statement as coherent
and believable and accepted that she had been
inappropriately touched by Mr Marcenaro Vega.
The Tribunal found Mr Marcenaro Vega to be an
unreliable witness. The Tribunal was also satisfied
that the evidence established that Mr Marcenaro
Vega had sought to influence the version of events
to be given by the enrolled nurse in the Hospital
investigation. In June 2015, the Tribunal found the
complaints of unsatisfactory professional conduct
and professional misconduct proved.

The Commission prosecuted Mr Marcenaro Vega
before the NSW Civil and Administrative Tribunal.
The patient passed away prior to the matter
being heard by the Tribunal. Mr Marcenaro Vega
contested the complaints and provided a report
from a doctor in relation to the patient’s confusion
at the time of the alleged assault. In evidence, the
doctor acknowledged that she had not personally
seen or assessed the patient, and that medical staff
who had directly observed her were in the best
position to assess her mental condition. Evidence
was presented by the Commission from medical
and other staff who had assessed and treated the
patient to the effect that they had found her to be
awake, alert and orientated.

The Tribunal published its decision in relation to
protective orders in April 2016. It was satisfied that
the conduct constituted professional misconduct
of the most serious kind. The Tribunal reprimanded
Mr Marcenaro Vega in the strongest terms, and
ordered that his registration as a nurse be cancelled
for at least four years. The Tribunal also made a
prohibition order that prohibits him from providing
health services, either as public or private services,
whilst the cancellation is in place.
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Prosecution outcomes

A matter may include multiple complaints against the
same health practitioner. As shown in Chart 30, the 94
matters finalised included 50 matters before NCAT, 26
matters before a Professional Standards Committee,
10 appeals and other applications, and eight review
and re-registration matters. The outcomes of these
matters are detailed in Table 1.

During the year, the Director of Proceedings made
140 determinations whether to prosecute a health
practitioner before a disciplinary body. This compares
to 98 determinations for the previous year. 93.5% of
the determinations made in 2015-16 were made within
three months of the complaint being referred to the
Legal Division.

In one further matter, the disciplinary body found the
Commission’s complaint proven but protective orders
were yet to be made.

In four complaints, the Director of Proceedings decided
not to prosecute the health practitioner. The reasons for
this included that the practitioner had died or there was
no reasonable prospect of a successful prosecution.

Of all matters that were heard and finalised before
NCAT or a Professional Standards Committee, 97.2%
were found proved.

Timeliness was affected by the increased volume of
complaints referred for consideration of prosecution.
The percentage of matters referred for prosecution
within 30 days of consultation with the relevant
professional council fell from 84.7% to 78.9%, just
under the target of 80%.

While there have been some fluctuations in the number
of matters referred to the Director of Proceedings over
the last four years, it is anticipated that the proportion
of investigations referred will remain relatively
consistent over the next year, noting the significant
increases in both the total number of complaints
received and the number referred for investigation.

The Legal Division also finalised more matters, with the
number of matters finalised increasing from 82 in 201415 to 94 this year, representing a 14.6% increase. The
rate of successful prosecutions remained high, at 97.2%.

Chart 30 – Legal matters finalised 2011-12 to 2015-16*
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* Excludes matters where the Diredtor of Proceedings determined not to proscecute
* Excludes matters where disciplinary body made findings but not yet protective orders as at 30/06/16
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Table 1 – Outcome of disciplinary proceedings
1. Professional Standards Committee

No.

Medical Professional Standards Committee

Not Proved
Withdrawn
Caution and Conditions
Caution
Reprimand and Conditions
Reprimand

1
1
6
1
10
2

Nursing and Midwifery Professional Standards Committee

Caution and Conditions
Reprimand and Conditions

2
3

Total Professional Standards Committee

26

2. Tribunal
NSW Civil and Administrate Tribunal – Chiropractic

Suspension and Conditions

1

NSW Civil and Administrate Tribunal – Dental

Cancellation
Conditions

2
1

NSW Civil and Administrate Tribunal – Medical

Not Proved
Withdrawn
Cancellation
Disqualified
Suspension and Conditions
Reprimand and Conditions
Conditions

1
3
9
1
2
6
1

NSW Civil and Administrate Tribunal –
Nursing and Midwifery

Cancellation
Disqualified
Conditions

3
4
1

NSW Civil and Administrate Tribunal – Osteopathy

Cancellation

3

NSW Civil and Administrate Tribunal – Pharmacy

Disqualified
Cancellation
Cancellation; Disqualified
Cancellation; Reprimand
Disqualified
Reprimand and Conditions

1
1
1
1
1
1

NSW Civil and Administrate Tribunal – Podiatry

Suspension and Conditions

1

NSW Civil and Administrate Tribunal – Psychology

Cancellation
Disqualified

3
2

Total Tribunal

50

3. Appeals/Applications
Court of Appeal

Appeal by practitioner – Appeal dismissed

3

High Court of Australia

Application by practitioner – Application dismissed

1

NSW Civil and Administrate Tribunal –
Administrative & Equal Opportunity Division

Application by practitioner – Application withdrawn
Application by practitioner – Application dismissed
Application by practitioner – Application upheld

1
1
2

NSW Civil and Administrate Tribunal – Osteopathy

Application by practitioner – Application dismissed

1

Supreme Court

Appeal by practitioner – Withdrawn

1

Total Appeals/Applications

10

4. Re-registration
NSW Civil and Administrate Tribunal – Medical

Referred to Council for consideration

1

NSW Civil and Administrate Tribunal –
Nursing and Midwifery

Withdrawn
Referred to Council for consideration
Re-registered with conditions

1
3
1

NSW Civil and Administrate Tribunal – Pharmacy

Withdrawn
Dismissed

1
1

Total Re-registrations

8

Total Legal matters finalised
Counted by matter
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Legal policy and practice
The Commission participated in the statutory review of
the Health Practitioner Regulation National Law (NSW)
(“the National Law”) conducted by the NSW Ministry of
Health to consider the need for legislative amendments
to the provisions of the National Law that apply
specifically to NSW.
The Commission continued to be represented by the
Director of Proceedings on the NCAT Liaison Group
which is chaired by the President of NCAT and meets
bi-annually. Representatives from the Legal Division
also participate in periodic NCAT Occupational Division
user group forums.

The Legal Division provided assistance in the drafting
of the Commission’s Policy on Reporting Offences
to Police. This policy was drafted subsequent to the
hearing into Case Study 27 conducted by the Royal
Commission into Institutional Responses to Child
Sexual Abuse. The Legal Division also substantially
redrafted its Facts Sheet for Witnesses relating to
hearings, as well as updating the Legal Division
Procedures Manual.

 
Case Study – Practicing alternative medicine
whilst suspended
The Commission prosecuted Dr Nguyen-Phuoc, a
general practitioner who practiced alternative and
complementary medicine, before NCAT in 2015.
The complaint related to 52 of Dr Nguyen-Phuoc’s
patients. Dr Nguyen-Phuoc’s registration was
suspended in 2013. In early 2015 Dr Nguyen-Phuoc
voluntarily surrendered his medical registration. In
2010 he appeared before the New South Wales
Medical Tribunal (“Medical Tribunal”) in relation
to inappropriately prescribing steroids, rivotril,
pethidine, endone and human growth hormone.
The Medical Tribunal imposed conditions on his
registration.
NCAT found the majority of the complaint proven.
It was found that in the absence of clinical
indicators, Dr Nguyen-Phuoc diagnosed and
treated hypothyroidism; administrated Myers’
cocktail infusions; and diagnosed and treated iron
deficiency. It was also found that he failed to offer
appropriate preventative health care and exhibited
poor record-keeping. In addition the Tribunal was
satisfied that Dr Nguyen-Phuoc issued prescriptions
to patients during a period when his medical
registration was suspended.

NCAT found professional misconduct proven
and stated that Dr Nguyen-Phuoc was practicing
medicine “in a manner inconsistent with that of his
general practitioner peers, and in a manner which
is potentially dangerous”. In relation to practicing
during a period of suspension the Tribunal
stated “[H]is actions were both disgraceful and
dishonorable and inconsistent with the standards of
conduct which are expected by the community of
medical practitioners”.
On 14 September 2015 the NCAT ordered that Dr
Nguyen-Phuoc be:
(1) disqualified from being registered as a medical
practitioner for a period of three years from 14
September 2015; and
(2) prohibited from providing, on a public or
private basis, alternative health services being
naturopathy and/or intravenous vitamin therapy,
unless and until he is re-registered as a medical
practitioner.
The Tribunal found that Dr Nguyen-Phuoc had
“learned little” from the 2010 Medical Tribunal
decision and that his “powerful, deep-seated and
unshakeable belief in the practice of complementary
medicine is unlikely to be displaced, at least in the
near future”.
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Case Study – Inappropriate personal relationship
Mr Mike Siebe Greive (“the nurse”) was employed as
a casual registered nurse at the Hornsby Hospital
Adult Mental Health Unit (“the Mental Health Unit”).
Patient A was admitted to the Mental Health Unit in
September 2013 for treatment of a manic episode
and was discharged approximately three weeks
later. The nurse provided direct care to patient A on
three occasions during her admission to the Mental
Health Unit.
On one of these occasions, Patient A passed some
notes to the nurse indicating that she would like
to continue contact with him after her discharge.
The nurse failed to advise his supervisor or another
member of the treatment team that this had
occurred and he failed to seek appropriate guidance
about how to respond to her request. Instead,
following her discharge from the Mental Health
Unit, the nurse contacted Patient A and arranged
to meet with her to return some keys that she had
left behind. In the course of the meeting, the nurse
revealed a number of personal details about himself,
including that he was planning to travel to Cambodia
for a holiday and the date of his departure.
Between October and late November, a friendship
grew between Patient A and the nurse with
frequent telephone contact and meetings, which
then developed into a sexual relationship. On 25
November, Patient A flew to Cambodia with the
nurse, travelled with him and shared accommodation.
Whilst in Cambodia, it appears that Patient A’s
mental health deteriorated and the nurse left her and
returned to Australia alone on 2 December.

to return the keys she had left in the Mental Health
Unit. He denied having invited her on the holiday
but agreed that he had acquiesced in her decision
to travel to Cambodia where access to health
services would be limited. He contended that once
in Cambodia, it was difficult to get away from Patient
A as she had never been there before and he had.
He pleaded her forceful personality and neediness
as reason why he maintained the relationship in
circumstances where he would have preferred not to.
The Tribunal adopted the observations of the
Commission’s expert witness who stated “that to
engage someone with Patient A’s psychiatric history
in such a confusing relationship and then travel
abroad to a country presumably where services
either are not known or non-existent, represents a
flagrant disregard for the safety of Patient A.”
The Tribunal found that the conduct amounted
to professional misconduct. It was of the opinion
that the nurse’s actions were “a gross breach of
the [nurse’s] professional obligations to his patient
and an example of inappropriate exploitation of a
vulnerable individual who had been the subject of
his professional care”. The Tribunal found that in
forming the relationship with Patient A, and failing to
disclose issues of concern to the treating team or
seeking counsel from more experienced colleagues,
the nurse had “ignored his obligations to maintain
professional boundaries and displayed a lack of
professional insight about the power imbalance and
vulnerability of mental health patients, particularly in
relation to their carers”.

The Commission brought a complaint of
professional misconduct against the nurse before
the NSW Civil and Administrative Tribunal (the
Tribunal), alleging that the nurse had failed to
maintain proper professional boundaries with
Patient A. Prior to the hearing, the nurse admitted
the conduct, ceased practice as a registered nurse
and had his name removed from the Register. He
indicated that he did not wish to ever practice as a
nurse again.

The Tribunal stated that it would have cancelled
the nurse’s registration had be still been registered.
In this instance, it disqualified him for a period of
18 months. The Tribunal also prohibited him from
providing the following health services on a public,
private or volunteer basis:

In his evidence to the Tribunal, the nurse stated that
he initially contacted Patient A because he felt she
would be hurt by him avoiding her and he needed

•

medical, hospital, nursing or midwifery services

•

mental health services

•

community health services

•

health education services

•

welfare services necessary to implement the
above services.
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Access and outreach
Beyond its core complaints management function, the
Commission is uniquely placed to contribute to the
broader health system improvement agenda through:
•

consumer and practitioner education

•

early intervention where problems are emerging

•

identification and communication of
beneficial practice

•

meaningful reporting on consumer experiences
and complaints.

Provision of information to the public and working
closely with our key partners is critical to gaining and
maintaining confidence in the ability of the Commission
to carry out its core function of protecting public health
and safety and helping to maintain the integrity of the
health system. The Commission achieves this primarily
through: being accessible; raising awareness; working
with others and being responsive to consumers.

Being accessible
On its website, the Commission offers information
about its functions, services and how to access these.
The Commission also provides translated resources
for the public to access. For example, the complaint
form and key information fact sheets are available in 20
community languages.
When dealing with inquiries and complaints, bilingual
Commission staff can assist clients in their native
language. The Commission also regularly uses
telephone, oral and written interpreter services in a
broad range of languages.
The Commission’s information film, ‘What happens with
health care complaints’, is available in the Australian
sign language AUSLAN, as well as with Arabic and
Chinese subtitles.

Inquiry Service
The Commission recognises that navigating the
health sector can be a challenge for people, given the
extensive services offered, and they may be unsure
as to the next step – whether it be seeking additional
information, referral to another service provider or
lodging a complaint. Real time communication is
valuable to consumers in these situations, and to this
end, the Commission offers an Inquiry Service. Inquiry
Officers are able to provide a range of advice and
assistance including:
•

information regarding health providers and
services delivered in NSW

•

assistance to bring the person’s concerns to the
attention of a health provider or service

•

advice on how to raise a complaint directly with a
health provider or service

•

assistance to lodge a complaint with
the Commission.

Often the Inquiry Service can help resolve issues in the
early stages without the need to escalate it to a point
where a complaint is formally lodged.
In 2015-16 inquiries to the Commission rose 7.8%, with
11,197 inquiries received.
This increase comes after a fairly constant number of
inquiries in the years 2011-12 to 2014-15.

Chart 31 – Inquiries received
2011-12 to 2015-16
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People with a hearing impairment can contact the
Commission using the TTY number (02) 9219 7555 or
through the National Relay Service on 133 677.
People with an intellectual disability and people with low
literacy levels have access to a simple, illustrated fact
sheet about how to make a complaint.

2011-12

2012-13

Counted by inquiry
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Method of contacting the
Commission
Telephone access remains the most frequent way in
which people access the service, with 95.1% of people
contacting the service by phone.
In 2015-16 more people accessed the inquiry service
via e-mail, with 419 email inquiries being received (3.7%
of inquiries; 2014-15: 1.9%).

Inquiry outcomes
During 2015-16 the Commission considered the
best way of dealing with written inquiries where the
person making the request or the provider or service
is not able to be identified from the material provided,
and there is therefore not sufficient information to
progress the inquiry. Nevertheless there may be
useful information which should not be lost in case
related matters emerge in the future. The Commission
therefore introduced the new outcome category of
“no further action required” for the Inquiry Service, so
that the information provided could be retrieved and
used in the event that a related inquiry comes to the
Commission at a later stage.

As with the last two years the provision of information
remains the most significant outcome for 46.8% (5,237)
of callers to the Inquiry Service (2014-15: 4,851, 46.7%).
In 2015-16, there was a slight increase in assisted
referral with 11.1% (1,247) of inquiries treated this way
compared to 2014-15 (10.9%, 1,132). This is a favourable
result as it is consistent with the Commission’s objective
providing maximum support at the first point of contact,
so that consumers are connected with that part of
the system that can deliver the most appropriate and
immediate response as quickly as possible.
It is noted, however, that the proportion and number of
callers referred to another organisation decreased in
2015-16 to 9.7% (1,089) – down from 12.4% (1.293) in
2014-15. It is also noted that the proportion of callers
where strategies for resolution were discussed fell to
7.7% (866) in 2015-16 from 13.2% (1.373) in 2014-15.
These trends have highlighted the need for increased
focus on providing advice and support to callers to
encourage them to attempt to resolve their concerns
directly with the health provider or service and to make
assisted referrals where appropriate.

Chart 32 – Outcome of inquiries 2011-12 to 2015-16
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Raising awareness

Public statements and warnings

Commission staff gave 32 presentations, workshops
and information stalls in 2015-16 to health service
providers and community groups in NSW. The
presentations focused on the Commission’s role,
functions and the services it provides, together with
discussing case studies that demonstrated best
practice. The overall number of presentations was fewer
than 2014-15, as complaints management and support
to individual complainants via the Inquiry Service took
precedence in an environment of increasing number
and complexity of complaints. Nevertheless, these
presentations and outreach initiatives maintained a
focus on particularly vulnerable health consumers and
in building a connection with health practitioners in a
way that would make the greatest difference.

Under section 41A of the Act, the Commission may
also make a public statement that identifies and gives
warnings or information about a health practitioner
and their health services. Typically these relate to
non-registered health practitioners who have had
prohibition orders made against them.
In 2015 the Commission was given a new power
under section 94A(1) of the Health Care Complaints
Act to issue a public warning about unsafe treatment
that is detected during the course of an investigation.
Previously the Commission could only issue a warning
at the end of an investigation. This year the Commission
utilised this power to issue a public warning in relation
to it receiving an increasing number of complaints
about cosmetic procedures being performed in
residential premises and hotel rooms, by non-registered
practitioners in NSW, particularly in the Sydney area.



Public statement extract:
Mr Qing Cai (David) Wang
The NSW Health Care Complaints Commission
conducted an investigation into the professional
conduct of Mr Qing Cai (David) Wang, a massage
therapist.
On 13 May 2015 Mr Qing Cai (David) Wang pleaded
guilty to, and was convicted on, the following
offences which he committed whilst providing
massage therapy:
•

•

Having sexual intercourse without consent
with a female patient, Patient A, on 3 May 2014
(section 61I of the Crimes Act 1900).
Indecently assaulting a female patient, Patient
B, on 12 March 2014 and on 3 April 2014
(section 61L of the Crimes Act 1900).

The Commission investigation found that:
Mr Wang breached clause 3(1) of the Code of
Conduct for non-registered health practitioners
(made under Schedule 3 of the Public Health
Regulation 2012), in that he did not provide health
services in a safe and ethical manner, when:
•

Between 11.30 a.m. and 12.30 p.m. on 3 May
2014 at Lane Cove, during massage sessions
which Mr Wang conducted with Patient A he
committed two offences of sexual intercourse
without consent.

•

Between 9.00 a.m. and 6.00 p.m. on 12 March
2014 at Lane Cove, Mr Wang committed the
offence of assault with an act of indecency
when he massaged Patient B’s left breast and
nipple with his hands.

•

Between 9.00 a.m. and 6.00 p.m. on 3 April
2014 at Lane Cove, Mr Wang committed the
offence of assault with an act of indecency
when he massaged Patient B’s left breast and
nipple with his hands.

The Commission is satisfied that Mr Qing Cai
(David) Wang poses a risk to the health or safety of
members of the public.

Prohibition order
As a consequence of the findings that Mr Qing Cai
(David) Wang has breached the Code of Conduct
and poses a risk to the health or safety of members
of the public, the Commission makes the following
prohibition order pursuant to section 41A(2)(a) of the
Health Care Complaints Act 1993:
Mr Qing Cai (David) Wang is prohibited from
providing any health services in either a paid or
voluntary capacity for a period of seven years from
the date of this order (7 October 2015).
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The Commission believed it was important to raise
awareness of these practices due to the risk to public
health and safety, and urged those individuals seeking
cosmetic surgical and medical procedures to be vigilant
in their research prior to proceeding.
In 2015-16 the Commission issued one public warning
and 11 public statements.

Aboriginal Outreach
The Commission continued its outreach program with
Aboriginal health services in regional and rural NSW.
Commission staff travelled to towns such as Orange,
Lismore and Broken Hill and, in addition to raising
awareness about the Commission’s broader role and
functions, there was guidance and advice provided
on developing robust complaints mechanisms at the
local level. Staff also attended information days held
by Good Service Mob on the Central Coast. The Good
Service Mob is a collaboration of NSW consumer
organisations that seeks to ensure members of
Aboriginal and Torres Strait Islander communities are
aware of their rights as consumers and the services
that are available to help them.
The Commission’s outreach work with Aboriginal
community groups and service providers continues to
build on previous work and incorporate findings learnt
through this work. The information sessions to all ten
of the Aboriginal health Services in the Bila Muuji group
in western NSW in 2014-15 were particularly instructive
for the Commission and enabled its work this year to
be tailored further. The Commission recognises that
poor management of health complaints is detrimental
for those in rural NSW with limited access to health
care, let alone culturally appropriate health care.
Relationship breakdown between service providers
and consumers due to poor complaint management

can have a much greater impact and result in people
refusing to access health services; or conversely lead
to them not making serious complaints for fear that
they will limit future access for themselves or their
children. It is also important that health complaints
are well managed in these environments, because of
compounding issues like isolation, small communities
and staff attraction/retention issues.
The Commission is now more confident that Aboriginal
communities in some of the most isolated areas of the
state have a greater awareness of how and where to
raise their health concerns. Also, service providers will
be more aware of their obligations, particularly in terms
of mandatory reporting, and also more confident in their
management of complaints and how the Commission
can assist in prompt resolution of complaints.

Focus on Mental Health
The Commission also focussed more intensively
on mental health in its outreach activities. The
Commission deals with a number of complainants
with mental health issues and it is important that
mental health service providers are made aware of
the sensitivities and challenges of dealing with such
patients. In 2015-16 Commission staff concentrated
on providing education and training to mental health
service providers on the role and processes of the
Commission, responding to complaints, managing
complaints at a local level and how to help clients make
complaints to the Commission.

Case study – Concerns about infection control
A caller was understandably concerned about
the quality of the food and the infection control
practices at the aged care facility where her father
was in care.
The inquiry officer talked in greater depth with her
about the concerns to ensure that there were no
clinical issues that may warrant a complaint to the
Commission. This established that the caller was
satisfied with the quality of the care her father was
receiving but not satisfied with overall hygiene and
infection control e.g. how the facility left food trays
in the corridors, the quality of the hand washing

facilities available to staff, etc. The possibility of
raising these issues directly with the Director of
Nursing were discussed with the caller who said
that she had raised them with the registered nurses
on the ward who had told her that the Director of
Nursing was not likely to be sympathetic to her
concerns. The inquiry officer then informed the
caller about the Aged Care Complaints Scheme,
explaining its role in looking at overall quality and
car standards for aged care services including their
inspection and accreditation function. The caller
was helped in making contact with the Scheme to
lodge her complaint regarding the aged care facility.
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It also strengthened its connection with mental
health workers by presenting at four sessions of the
Accredited Persons Training in Mental Health. This
training is provided by the NSW Institute of Psychiatry
and is funded by the Mental Health and Drug and
Alcohol Office. These were held in Sydney, Newcastle
and Wagga Wagga.
Other presentations in 2015-2016 included providing
information to Mental Health Transition Nurses and
Broken Hill Mental Health Workers.

Practitioner Education
The Commission continued its commitment to
presenting to health practitioner students at TAFE and
universities in NSW (including across Sydney, Ballina
and Dubbo). This is part of the Commission’s efforts
to educate practitioners at the earliest stages of their
careers about their mandatory reporting obligations
and how to deal with complaints appropriately.
The Commission also maintained structured
training sessions for expert advisers who assist the
Commission’s investigations of health service providers
and who may be called as expert witnesses in
disciplinary proceedings.

Media
The Commission continued to respond to media
inquiries, and provide information where possible,
noting s99A of the Health Care Complaints Act 1993
heavily restricts the disclosure of information relating
to complaints. These media inquiries predominantly
related to health professionals that the Commission had
prosecuted before the NSW Civil and Administrative
Tribunal, or complaints under investigation.
The Commission also published 86 media releases
which related to decisions of disciplinary bodies,
as required under its legislation. These releases
are published on the Commission’s home page
and subscribers to its media release mailing list are
automatically notified of each new media release.

Brochure distribution
The Commission continued to have its key brochures
“Concerned About Your Health Care?” and “Resolve
Concerns About Your Health Care” distributed across
medical practices and facilities in NSW. The content
of these brochures will be reviewed in the coming year
as they were last reviewed in October 2013 and June
2011 respectively.

Working together
Within NSW
When dealing with complaints, the Commission
regularly consults with the various professional councils,
registration bodies, the Ministry of Health and the Local
Health Districts (LHDs).
After an investigation, where the Commission had
made recommendations to a health organisation to
improve systems, it also provides a copy of these to the
Clinical Excellence Commission to support its work on
systemic improvement.
The Commission is committed to maintaining a very
strong working partnership with the LHDs across the
state, consistent with the view that health consumers will
get the very best results if any problems and concerns
can be identified and addressed at the time as far as
this is possible. The LHDs and hospitals are also in
possession of information that if provided quickly to
consumers, can prevent problems from escalating. Staff
gave a number of presentations to LHDs as well as
hospitals on good complaints handling at the local level,
including preventing complaints.
In particular, the Commissioner and senior staff have
established a schedule of programmed visits to all LHDs
across the state. This has provided the opportunity to
understand the continuing improvements to governance
and patient safety that are occurring under the National
Safety and Quality Framework; discuss the LHD’s
complaints trends and their performance comparative to
other LHDs and/or regions; as well as to identify areas
where the Commission’s processes and interactions
with them could be improved.
Of particular value has been the opportunity to discuss
a feedback mechanism in relation to complaints
referred to an LHD for local resolution. One outcome
of the Commission’s assessment of a complaint is that
it may be referred to an LHD for local resolution. The
Commission has discussed with LHDs that it would be
valuable for there to be an “end –to-end” picture of the
complaints process where complaints are referred on,
as this would assist in understanding the experience
of the complainant and the eventual outcome of
the complaint from the consumer perspective. The
feedback mechanism is now being established. This
understanding will guide continuous improvements to
the complaints management process.
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Interjurisdictional collaboration

Consumer responsiveness

The Commission has continued to participate in a range
of national and interjurisdictional fora that ensures it is
involved in key decision-making related to the health
complaints management environment.

Understanding the concerns of health consumers
and health service providers is very important for the
Commission. It regularly reviews comments from people
who lodged a complaint as well as health service
providers who were involved in a complaint, about
their experience with the Commission’s services. The
Commission uses this feedback to train its staff. The
results of its satisfaction surveys are included in the
chapter, Assessing and Resolving Complaints.

This includes:
•

The national working group on the development
of a National Code of Conduct for non-registered
health practitioners. NSW already has a state
Code of Conduct for these practitioners and has
taken a leadership role in this issue.

•

The Commissioner attends the National Health
Commissioners conferences which is an
important forum for discussing matters that cross
jurisdictional boundaries.

•

The Commissioner is also a member of the Medical
Board of Australia’s Consultative Committee on
revalidation for medical practitioners.

Consumer Consultative Committee
The Commission has a Consumer Consultative
Committee (CCC) which over recent years has provided
health consumer organisations with the opportunity to
raise current issues and provide valuable feedback on
the Commission’s work.
In 2015-16 a review of the Committee was undertaken.
The members of the Committee and the Commission
have identified the need to revitalise the approach to
consumer engagement so that there is the opportunity
for a wider range of participants in the engagement
process and identification of a new and innovative
techniques for hearing from consumers and adopting
more responsive business practices as a result.
The revitalisation of the approach to consumer
engagement will be a priority in 2016-17.

 ase study – Reluctance to access health
C
services
The Commission received an extensive complaint
from an Aboriginal family in a remote Western NSW
town. Their complaint concerned the premature
deaths of three of their five adult sons over the
previous ten years from serious and complex health
conditions. Their experiences with the health system
had been so distressing that the family was reluctant
to access health services, and the community was
losing confidence in there services.
Through face to face meetings with the family in
their home town the Resolution Service was able to
identify and record all of the outstanding issues.

The Resolution Service then engaged multiple
health service providers across the state and
secured expert medical advice as required.
The process was complex and intensive, and
allowed the family to get answers to their questions
and to gain a better understanding about the
sequence of events and the rationale for certain
decisions that impacted on the treatments provided
to their sons. The resolution process also provided
an avenue for the family to hear about changes that
had been made to change and improve services.
This went some way to fostering a higher level of
confidence in the health services.

53 I Health Care Complaints Commission Annual Report 2015-16

ACCESS AND OUTREACH

Research projects

Privacy

The Commission continued its support of a fivepart research project comparing complaint-handling
in NSW to other Australian jurisdictions, through
providing feedback on draft papers and participation
in stakeholder meetings. This project is run by
the University of Sydney in cooperation with the
Commission, the Australian Health Practitioner
Regulation Agency, the national boards and the NSW
Health Professional Councils Authority. The project is
due to finish in 2016-17

The Commission has a privacy management plan
developed in accordance with the Privacy and
Personal Information Protection Act 1988

In addition, the Commission continues to provide on
request ad-hoc advice and statistical data to smaller
research projects.

In 2015-16, the Commission received three requests
for internal review under the Privacy and Personal
Information Protection Act 1998. These were:
•

Allegation of disclosure of
private information
The Commission conducted a review of the
alleged conduct and found no evidence to support
the allegations that private information had been
disclosed. No further action was taken.

•

Request for access to private information
As the request was regarding the Commission’s
related complaint information (which is deemed to
be excluded information under the Government
Information (Public Access) Act 2009 the
Commission did not consent to the request in
full. The Commission did release part of the
information requested as this was information
omitted in the Commission’s response to the
complainant. No further action was taken.

•

Request for access to private information
As the request was regarding the Commission’s
related complaint information (which is deemed to
be excluded information under the Government
Information (Public Access) Act 2009 the
Commission did not consent to the request, and
no further action was taken.

Complaints about the Commission
In 2015-16, the Commission was notified of nine
formal complaints about its staff. Eight complaints
concerned staff contact with people who had made
a complaint and the management of their complaints.
One was made by a Commission employee. Following
investigation, the complaints resulted in counselling
about measures required to improve professional
behaviour. In all cases, they did not result in any formal
disciplinary action against staff.

Complaints to the Ombudsman
The NSW Ombudsman has advised that in 2015-16, it
received 21 complaints about the Commission. This is
the same number of complaints as the previous year.
Complaints to the Ombudsman generally related to
alleged failures to respond to people and other delay,
decisions made by the Commission and disputes over
expert judgment.
Of those complaints received:
•

14 were declined at outset (because complaint
was: premature, no jurisdiction, concurrent, no
evidence of wrong conduct)

•

Three were declined after inquiries were made with
the Commission (no evidence of wrong conduct
found)

•

Two were resolved after inquiries were made with
the Commission (issue raised by complainant
resolved to the Ombudsman’s satisfaction).

•

Two were still open.

In addition to the 21 complaints in 2015-16,
the Ombudsman recorded 42 inquiries about
the Commission.

Complainant and provider feedback
The Commission receives complaints and feedback from
consumers about the complaint process or the outcome
of their complaint. The Commission commits to address
and resolve as quickly as possible dissatisfaction that
is expressed by consumers or health service providers
when it is raised in an attempt to resolve the problem as
quickly as possible. Where such resolution is successful,
no formal complaint is recorded.
The Health Care Complaints Act entitles complainants
to a review of Commission decisions in relation to the
assessment and investigation of complaints.
At the completion of each assessment process, both
the health service provider and the complainant are
invited via a questionnaire to provide feedback to
the Commission. The information contained in the
questionnaire assists the Commission to understand
the experience of the parties in a complaint’s
assessment process.
The rate of response from complainants was 8.6%.
Of these, 87.5% stated they were satisfied with the
Commission’s service. The rate of response from health
service providers was 10.5% – of these 68.7% stated
they were satisfied with the Commission’s service.
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Your feedback

“I found (name of resolution officer) helpful and courteous. I had no idea
what the function of the HCCC would be in a case like mine. I did not want
to be embroiled in a legal battle that I would – in all likelihood – lose. Yet the
treatment I had been subjected to was wrong and I wanted it on the record
from my standpoint. The HCCC provided a very professional forum from
whereby I could state my viewpoint and more importantly get an addendum
placed on my medical records. The resolution officer’s patience and
experience allowed him to give practical advice at an emotionally challenging
time for me.” – complainant feedback

“Thank you for your recent feedback, I
will certainly endeavour to implement this
feedback in my future professional practice” –
health service provider

“Thank you for your professional
assistance, I have been able to
reconnect with my service in a
more positive way and received
the service that I wanted”. –
complainant feedback

“I wanted to send you a note to express my gratitude for all you did during the process. And
particularly your support during the meeting with the Hospital and the suggestion of us having
follow up with them. This has given us some relief.“ – complainant feedback

55 I Health Care Complaints Commission Annual Report 2015-16

FOCUS AREA – MENTAL HEALTH COMPLAINTS

Focus area – Mental Health complaints
The Commission analyses its complaints data and
trends and uses this to monitor the experiences
of cohorts of health consumers that may be more
vulnerable. The objective is to guide improvement in
access and responsiveness for these cohorts.
For 2015-16 an area of focus was improving our
handling of complaints raising mental health issues.
The analysis that has been undertaken indicates that
complaints relating to consumers with mental health
issues are a relatively small but nevertheless constant
proportion of complaints. It highlights the importance
of understanding the wide range of providers involved
in this service area, the sensitive, complex and
systemic nature of some of the issues and the need for
a combination of strategies to identify and respond to
service delivery issues.

Mental health complaints trends
Each year complaints relating to mental health
make up around 12% of all complaints received by
the Commission.
In 2015-16, there were 759 complaints in this category.
This means that over the five years from 2011 to 201516 the Commission has received 3,051 complaints
concerning mental health.

Chart 33 – Mental health
complaints received
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The diversity of providers across the mental health
system is reflected in the spread of complaints across
the range of categories of providers.
Complaints relating to mental health relate to both
health organisations and individual health practitioners.
The top eight health service providers are shown in
chart 34. The majority of complaints are about medical
practitioners and psychologists, but private and public
health facilities are also a fairly consistent proportion.
Over the last five years the Commission received:
807 complaints about medical practitioners; 647
complaints about psychologists; 438 about mental
health services in a public hospital and 299 about
psychiatric hospitals; 302 about nurses; and, 220
about community health services. It is difficult to build
a clear picture of complaints that relate to the nonregistered service delivery area of counsellors and
therapists as the numbers are small and this part of the
service delivery system is unregulated.

What is complained about
The differences between the issues raised in mental
health complaints relative to those raised across all
complaints are of note.
As Chart 35 shows, a smaller proportion of mental
health complaints raised concerns about the treatment
received, but a much larger proportion raised issues
about communication and information, and consent
to treatment. The proportion of complaints about
medication are also marginally higher in complaints
relating to mental health. Of particular note too are the
number of complaints about medical records.
To a large extent, these issues reflect the often
involuntary and complex circumstances in which
services are being planned and provided, and they
highlight the importance of identifying strategies that
can help focus service planning and delivery on these
issues- particularly in relation to communication with
patients and their families.
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Chart 34 – Types of health service providers complained about
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Chart 35 – Issues raised in mental health complaints compared to all complaints 2011-12 to 2015-16
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Improving our approach

Outreach strategies

Our analysis has already started to drive improvements
in the Commission’s practices. These include:

The Commission’s outreach program in respect
of mental health services has concentrated on
providing education and training to mental health
service providers on: the role and processes of the
Commission, responding to complaints, managing
complaints at a local level and how to help clients make
complaints to the Commission.

•

Focussed and customised outreach.

•

More effective management of inquiries relating to
mental health issues

•

Staff training in working with mental health issues

•

New partnerships

48.9%

Information sessions have also been delivered to
19.2%
Mental
Health Transition Nurses and Broken Hill Mental
17.2%
Health Workers.

Refer to Council
10.4%
8.2%

Resolution

8.4%

Resolved during Assessment Process
 

•

In 2015-16 the outreach team has strengthened its
connection with mental health workers by presenting at
A continued focus on identifying and addressing
the Accredited Persons Training in Mental Health. This
any systems issues that may improve outcomes
training is provided by the NSW Institute of Psychiatry
for
those
receiving
mental
health
services.
Chart 36 – Issues raised by metropolitan and regional complainants
and is funded by the Mental Health and Drug and
Alcohol Office. In 2015-16 the HCCC outreach team
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Patient A was scheduled under the Mental
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Health Act 2007 (NSW) with a dual1.2%
diagnosis of
schizophrenia and alcohol abuse

•

Discontinue
comments
The patient
was with
difficult
to manage1.0%
due to lack
of insight, non-compliance with medication and
high level aggression.

•

The decision to co-locate the patient
in a double room with Patient B – both
unpredictable and potentially violent patients –
without any a risk assessment.

•

On a night shift, required observations either
not carried out at all or were not carried out in
the manner required, but staff signed off that all
care level checks were completed

•

1.2%

Overnight Patient B was killed by Patient A.

The investigation found that care and treatment
of Patient A was inadequate. His care plan
was ineffective, rigid and failed to improve his
condition. There were lost opportunities in terms of
appropriate, alternative ways to manage and treat
him. Furthermore, his safety and that of others was
put at risk through the decision to co-locate him
with patient B and because staff failed to carry out
the required observations.

The Commission’s investigation carefully considered
issues relating to observation practices and risk
compaints practices were
assessment. PatientAll
observation
particularly importantMental
in thishealth
context
as they identify
complaints
and record signs of improvement or deterioration to
inform clinical decision-making. They also provide
a period of safety for people experiencing distress
and who may be at risk of harm to themselves or
others or both. It can be used to manage disturbed
or violent behaviour and to prevent self-harm.
The Commission made a number of comments and
recommendations to the LHD to:
•

Provide further education to staff on
policies regarding management of mental
health patients.

•

Develop a program of audits to monitor
compliance with the LHD’s Observation Policy.

•

Develop a risk assessment framework when a
decision to co-locate patients on the unit and
provide evidence of how it will ensures the risk
assessments will be carried out.

•

Implement a model of care for mental
health nurses.

Implementation of these recommendations is being
actively monitored by the Commission.
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Inquiries
The Commission’s telephone Inquiry Service often
receives calls about mental health services. These
calls can include patients that are being detained
under the Mental Health Act. In these circumstances
inquiry officers will talk though the patient’s concerns
and advise them where they can go for assistance
and advice. If the person is unable to make calls
themselves the inquiry officer can make inquiries on
their behalf and try to connect them with someone who
can assist them such as the Mental Health Advocacy
Service. The inquiry service has information about
Mental Health Services and helplines in NSW which
they can provide to callers.

Staff training and new partnerships
A primary objective of additional training, supported by
new partnerships, is to continue to build expertise in
both assessing and resolving complaints.
The Commission has staff with experience of working
in mental health services in NSW. Training has also
been provided in relation to current legislation and
policies by the NSW Mental Health Tribunal. These

trained staff are always available to provide advice to
any officers when they are dealing with complaints
relating to mental health care and treatment.
In the coming year the Resolution team plans to invite
mental health services to come into the Commission
to speak to staff about mental health services in NSW.
This will further assist staff to provide complainants
with other avenues of inquiry and help when the
Commission may not be able to assist them.
Given the increased focus on mental health, the
Commission is working to strengthen its partnership
with the Mental Health Commission of NSW (MHC
NSW). Within this, the focus will be on exchange of
information, training support and access to advice.
This will also include advising the MHC NSW of any
systemic issues that are identified through the course
of the Commission’s work.
The MHC NSW training on “Mental Health First Aid”
will be offered for Commission staff in working at the
interface of people with mental health issues. The
Commission will also explore the option of having
access to people nominated by the MHC NSW, who
may be able to provide advice on complaints or
investigations relating to mental health services.

Case study – Resolution processes driving change
A complaint was received by the Commission from
a mother about the care and treatment her late son
received while a client of an Early Access Team.
There were four main areas of concern raised in the
complaint. These related to the patient’s diagnosis;
medication; communication with the family; and the
lack of support provided by the service.
The complaint was referred to the Commission’s
resolution service and following two resolution
meetings between the family and the Mental Health
Service the following outcomes were agreed to and
implemented:
•

Updated client transfer guidelines and
procedures were adopted across the LHD’s
mental health network.

•

Orientation processes and material for new
staff were updated.

•

Monthly group supervision for staff was
implemented utilising the expertise of a family
therapist. Individual supervision now also
occurs with the expertise of a psychologist.

•

Funding was received from HETI received to
conduct leadership training for staff.

•

The Medical Director discussed the patient’s
care, the complaint and the RCA with the
hospital’s Psychiatric Consultants and Junior
Medical Officers. It was also planned to discuss
the same at a LHD Peer Review Meeting.

•

The Service Manager agreed to develop a
youth team’s complaint/feedback brochure –
“where do I go if I have a problem?”

•

The service received funding to work with
families that have children at risk. This program
is another indication of the service’s renewed
focus on family inclusive practice.

•

Monthly random audits on mandatory
documentation is ongoing.

•

The individuals involved in the patient’s care
were supported and supervised in relation to
their ongoing work.

•

The service is now working with ‘Partners in
Recovery’ in relation to employment programs
for their consumers.

•

The Service Manager offered the option for
the complainant to talk to staff about her
experience.
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Legislative change

•

In 2014 and 2015 the Commission was part of a
working group convened by the Ministry of Health
in connection with the statutory review of the Health
Practitioner Regulation National Law (NSW). The review
was an opportunity to make small changes identified
as necessary or desirable by interested parties, as
well as to consider broader proposals for reform of the
legislation which regulates health practitioners in NSW.

The List Manager or legally qualified Member,
NCAT, may exercise ancillary and interlocutory
orders preliminary or consequential to a final
decision in health disciplinary proceedings sitting
alone [s165B(5A)]

•

An extension of NCAT’s power to impose interim
conditions during a disciplinary inquiry to include
a power to suspend a practitioner after the
complaint has been found proved [s165L(3)]

•

A requirement that NCAT to publish a decision
where the complaint is admitted in writing and
the tribunal decides not to conduct an inquiry
[s165M(5)]

•

Amendments to the powers and procedures
of Professional Standards Committees (PSCs)
enabling the Chairperson to decide interlocutory
matters and have the deciding vote if the
Committee is split and to continue with three
members if one of the members becomes
unavailable [s170A, D & E]

•

A requirement that PSC inquiries are recorded
[s171G]

•

NCAT may order that the amount of costs arising
out of disciplinary proceedings be assessed under
the Legal Profession Act 2014 [Schedule 5D]

As a result of the review process, the Health
Practitioner National Law (NSW) Amendment Review
Act 2016 was passed on 9 March 2016 (to commence
on 1 July 2016). The main changes which directly
impact on the work of the Commission are as follows:
•

Mandatory self notification by practitioners under
s130 of various events including being charged or
convicted of offences or restriction of their rights to
supply or prescribing medications are to be taken
as a complaint under the legislation [s139(I)]

•

Impaired Registrant Panels may continue to deal
with a practitioner once it becomes aware that the
Commission is investigating, if the Commission
consents [s152F(2)]

•

Both the relevant Council or the Commission may
appear on an application by a practitioner to NCAT
for a review of disciplinary orders [s163C(4)]

Corporate structure
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Commission staff
The Commission employed a total of 84 staff as at 30 June 2016.
Table 2 – Staff numbers by employment category 2012-13 to 2015-16 (as at 30 June)
Employment basis

2012-13

2013-14

2014-15

2015-16

Permanent full-time

50

54

52

59

Permanent part-time

7

8

7

3

Temporary full-time

14

8

10

9

Temporary part-time

8

5

4

4

Contract – Senior Executives

4

4

4

4

Contract non senior executive

–

–

–

–

Training positions

–

–

–

–

Retained staff

–

–

–

–

Casual

3

4

4

4

86

83

81

84

Permanent

57

62

62

61

Temporary

22

13

15

16

Total
Subtotals

Contract

4

4

4

3

Full-time

64

62

66

68

Part-time

15

13

15

7

Table 3 – Average full-time equivalent staffing 2012-13 to 2014-15
2012-13

2013-14

2014-15

2015-16

76.2

74.3

72.6

74.3

Public Service Senior Executives
Public Service Senior Executives are employed under
the Government Sector Employment Act 2013. The
executive structure complies with the Senior Executive
Implementation Plan prepared for the Public Service
Commission in June 2015.
The Commissioner, Ms Sue Dawson commenced a
five year terms on 7 December 2015. As shown on
the organisational chart, the Commission has three
operational divisions which require specialist skills
and Senior Executive management to ensure strong
analysis and effective resolution, investigation and
prosecution of complaints. Each of these areas is
headed by a Director. There is also an executive unit
and a corporate services unit.

In 2015-16 the Commission had four Public Service
Senior Executive roles:
•

Commissioner, Senior Executive Band 3 – Sue
Dawson, Bachelor of Laws (Hons 1) (LLB), Master
of Urban Planning, Bachelor of Social Work (Hons
1), Executive Fellow, Australia New Zealand School
of Government

•

Director of Proceedings, Senior Executive Band 1 –
Karen Mobbs, Bachelor of Arts (BA) and Bachelor of
Laws (LLB)

•

Director of Investigations, Senior Executive Band
1 – Tony Kofkin, Bachelor of Arts (BA), former
Detective Chief Inspector at Kent Police (UK)

•

Director of Assessment and Resolution, Senior
Executive Band 1 – Ian Thurgood, Certificate
in Orthopaedic Nursing, Certificate of General
Nursing, accredited mediator.

In addition, the Commission was supported by
the Director, Corporate Services, Independent
Commission Against Corruption (ICAC), Andrew
Koureas as a sitting member on the Executive,
reflecting the shared corporate services agreement
between the Commission and ICAC.
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Table 4 – Senior Executive Service as at 30 June 2016
Band

2015

2016

Female

Male

Female

Male

Band 3 (Commissioner)

1

0

1

0

Band 1 (Directors)

1

2

1

2

Totals

2

2

2

2

4

4

Table 5 – Remuneration of Senior Executive as at 30 June 2016
Band
Band 3 (Commissioner)
Band 1 (Directors)

Range $

Average remuneration
2015

2016

$313,051 – $360,00

$305,401

$336,525

$204,300 – $219,100

$208,933

$214,167

11.2% of the Commission’s employee related expenditure in 2015-16 was related to senior executives, compared
with the previously published 7.0% in 2014-15*.
*Note that on recalculation the percentage of the Commission’s employee related expenditure that related to senior executives salaries in 20142015 Annual Report was stated in error at 7% – it should have been 10.7%.

Staff changes

Personnel policies and practices

In 2015-16 twenty employees took leave or resigned
as follows: one employee left for 12 months maternity
leave, one employee retired, one employee went on
leave without pay, three employees were seconded
to other agencies, three ended fixed term contracts,
eleven employees resigned, and one short term
internship finished.

Conditions of employment are principally set by the
Government Sector Employment Act and, for the
majority of employees, by the Crown Employees
(Public Service Conditions of Employment) Award.
Employees’ conditions and entitlements are managed
in accordance with the guidelines, policies and
directions set by the Public Service Commission of
NSW and the Commission’s own workplace agreement
and internal policies.

Conditions of employment
and movement in salaries and
allowances
Employees of the Commission, including Senior
Executives are appointed under the Government
Sector Employment Act.
Employees under the Crown Employee (Public
Service Conditions of Employment) Award received
a 2.5% increase in salary and related allowances on
1 July 2015. The Commission employs medical and
nursing advisers who are employed under the Crown
Employees (Health Care Complaints Commission)
Medical Advisers Award and they received a 2.5%
annual increase from October 2015.
The Statutory and Other Officers Remuneration
Tribunal (SOORT) determined a performance-based
increase of 2.5% for the Commissioner and other
Public Service Senior Executives in August 2015.

The Commission has a number of policies and
procedures regarding conditions of employment,
work health and safety, equity, security and other
operational requirements.

Performance management
All employees have a performance agreement that aligns
individual job focus and performance expectations with
the goals and priorities defined in the Commissions
strategy, corporate and business plans. Each employees
performance agreement also includes a development
plan that incorporates development objectives to build
capabilities required in their job or that is required to make
the employee ready for an organisation need in the future
or a personal career goal.
Going forward, the emphasis on training and
development will be strengthened to ensure that
managers and staff are equipped to work effectively in a
changing complaints management landscape. Each of the
employees who got a performance rating that identified a
need for improvement will be provided with the necessary
support and tools to assist in improving performance.
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Table 6 – Training offered and attendees
Course name

Number of attendees

Managing Unreasonable Complainant Conduct – Ombudsman’s Office

18

EEO Training – Anti Discrimination board

48

The Cost of Caring

33

Job applications and interview skills

2

Trauma Informed Practice to Promote Helper Resilience training

55

Presentation by NSW Office of the Public Guardian

8

Other training and conferences

Staff development and training
All employees had personal development discussions
and plans set as part of their Annual Performance
Agreements. The key development themes across these
plans have been identified and addressed.
The Commission continued its commitment to regular
delivery of training designed to support staff in working in
a challenging complaints management environment and
in working in a customer centric fashion. The target of
an average of greater than 2 days training per employee
was exceeded.
This included continuation of the commitment to making
resilience training available for all Commission staff, so
that they are well equipped work in a sustainable and
constructive way with aggrieved, distressed, angry or
abusive clients and in working with a wide range of
health consumers. Staff feedback is that the training was
well planned and the interactive exercises gave them
an opportunity to hone their skills in handling the more
emotionally demanding side of complainant interactions.
The NSW Ombudsman’s Office training on the effective
management of unreasonable complainants was
also added to the training regime, to ensure that the
Commission recognises that there are times when
people will be unwilling to accept the outcome of the
complaints process and persistent in their efforts to
secure a different outcome. The training ensures that
there are constructive, transparent and fair processes for
working with these complainants while avoiding undue
impact on staff and the organisation.
Support for the Continuing Legal Education
responsibilities of our legal officers also continued.
In addition to formal training the commission also offers
a range of other opportunities for the development of
employees- these include performing higher duties,
leadership or participation in projects, mentoring and
coaching, and cross Divisional information sharing
and teaching.
To support the objective of better equipping the
Commission to work effectively in a changing

25
complaints management landscape, a manager
training program will be implemented in 2016-17. This
will support managers to build the leadership, project
management, delegation and communication skills
required to ensure good performance.

Staff wellbeing
The Commission supports staff wellbeing with a range
of activities.
Grievance Officer
The Commission has appointed a Grievance Officer
who is trained to provide staff with confidential
information and support to address any work-related
issues they may have. Issues may relate to allegations
of discrimination, harassment, bullying or other
workplace concerns.
Employee assistance program
The Commission has an established Employee
Assistance Program and has engaged OPTUM to
provide free confidential and professional counselling in
relation to any work-related or personal concerns of an
employee or their immediate family members.
Flexible work arrangements
Commission offers flexible work arrangements
to allow its employees to balance their work with
other commitments, including caring for children or
elderly parents. In 2015-16, 14 staff had flexible work
agreements, including part-time work, parental leave
without pay and working from home.
Staying healthy
Every year, the Commission offers free influenza
vaccinations for staff. Twenty two employees chose
to have the vaccination in 2011-12, 28 in 2012-13, 30
in 2013-14, 35 in 2014-15 and 38 in 2015-16. Staff can
also participate in lunch hour on-site Pilates classes, at
their own expense.
Charitable work
The Commission gives staff the opportunity to raise
funds for charitable projects in their own time. Staff
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participated in the Cancer Council Biggest Morning
Tea and each year a Christmas fund raiser collects
donations for a charity of choice. Staff also have
the opportunity to celebrate and recognise national
milestone events within the Commission, such as
International Women’s Day, NAIDOC week and White
Ribbon Day.

Industrial relations and the
Workplace Consultative Committee
The divisional directors, nominated staff and the Public
Service Association of NSW meet quarterly as members
of the Workplace Consultative Committee to discuss
issues relating to the conditions of employment and
entitlements of staff, including recruitment, training, work
health and safety (WHS) matters, and any new policies.
The Commission has a workplace agreement that
provides for flexible working hours and conditions, and
sets out dispute settlement procedures and avenues
for consultation, if issues arise.
There were no industrial disputes involving the
Commission in 2015-16.

Governance
Governance structures
The Executive Management Group meetings have
taken place monthly to set corporate direction and
priorities, monitor financial and operation performance
and strategic HR matters, and oversee major projects.
The Monthly Assessment Review Group (MARG)
comprises the Commissioner, Director of Assessments
and Resolution, Manager of Assessments, the
three Assessment Team Leaders and the Executive
Officer. Its purpose is to review the performance
of the Assessment Division and a provides a focus
on operational strategy and practice that identifies
and delivers better business processes across all
complaints assessment functions.
The Investigative Review Group (IRG – made up of
the Commissioner, Director of Investigations and
Investigation Managers) closely monitors the progress
of investigations. All investigations identified as carrying
significant risk to public health and safety were
reviewed. In addition, the progress of all investigations
that involved unexpected and catastrophic health
outcomes for complainants and all investigations
into non registered practitioners were reviewed and
resources were allocated to ensure effective outcomes.
The ICT Steering Committee has met every two
months as planned to manage the Commission’s ICT
requirements and to decide on strategic ICT issues

such as migrating the Commission’s Data Centre to
GovDC and the engagement of auditors to review
the Commission’s core business process case
management system (Casemate).
The Risk and Audit Committee has met quarterly to
review the Commissions risk management framework,
financial performance and internal controls and provide
assurance to the commissioner on compliance with the
relevant Treasury and statutory policies and directives.
The Work Health & Safety Committee has met every
quarter to ensure identification and management of all
WH&S issues across the Commission.
Staff Workplace Consultative Committee is made up of
the divisional directors, nominated staff and the Public
Service Association of NSW. The Committee meets
quarterly to discuss issues relating to the conditions
of employment and entitlements of staff, including
recruitment, training, work health and safety (WHS)
matters, and any new policies.
Each division has conducted monthly employee
meetings to identify and address team performance,
behaviour and cultural issues (in some cases weekly).
Cross divisional oversight groups have been formed
for major projects and priorities, such as a Reform
Group for Corporate Services migration and Case
Review Group formed to review all child sexual abuse
complaints files.

Risk management and
insurance activities
The Commission reviewed its business risks as part
of the corporate planning process. The Commission’s
Risk Register and Risk Policy were subsequently
amended to reflect revised assessment, evaluation and
treatment of risks.
The Commission has also reviewed its Business
Continuity Plans, including its Information Technology
and Management Disaster Recovery Plan and Crisis
Management Plan. Work has also commenced on
a review of the Commission’s Risk Management
Framework.
The NSW Treasury Managed Fund provides the
Commission with insurance cover for workers
compensation, motor vehicles, public liability, property
and other items. Workers compensation insurance is
provided by QBE Ltd, with GIO General Ltd providing
insurance for the remaining categories.
Workers compensation premiums decreased by
$412 (1%) from the previous year and the remaining
insurance categories also decreased by $405 (2.7%).
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Internal Audit and Risk Management Attestation Statement for the
2015-16 Financial Year for the Health Care Complaints Commission
I, Sue Dawson, Commissioner of the Health Care Complaints Commission (the Commission), am of the opinion that
the Commission has internal audit and risk management processes in place that are compliant with the eight (8) core
requirements set out in the Internal Audit and Risk Management Policy for the NSW Public Sector, specifically:
Core Requirements

Compliance Status

Risk Management Framework
1.1

The agency head is responsible and accountable for risk
management in the agency

compliant

1.2

A risk management framework that is appropriate to the agency has been
established and maintained and the framework is consistent with AS/NZS ISO
31000:2009

compliant

Internal Audit Function
2.1

An Internal Audit function has been established and maintained

compliant

2.2

The operation of the internal audit function is consistent with the
International Standards for the Professional Practice of Internal Auditing

compliant

2.3

The agency has an Internal Audit Charter that is consistent with the model of
the “model charter’

compliant

Audit and Risk Committee
3.1

An independent Audit and Risk Committee with appropriate expertise has
been established The chair and members of the Audit and Risk Committee
are:
•

Independent Chair – Mr Ray Petty appointed from 1 September 2012 to
31 August 2015, reappointed to 31 August 2016.

•

Independent Member – Ms Claudia Bels appointed from 1 February
2013 to 31 January 2016, reappointed to 31 August 2016.

•

Independent Member- Mr Norman Smith appointed from 18 May 2016 to
17 May 2018.

•

Non Independent Member- Mr Tony Kofkin, Director of Investigations

compliant

3.2

The Audit and Risk Committee is an advisory committee providing assistance
to the agency head on the agency’s governance processes, risk management
and control frameworks, and its external accountability obligations

compliant

3.3

The Audit and Risk Committee has a Charter that is consistent with the content of the ‘model charter’

compliant

Sue Dawson
Commissioner
Health Care Complaints Commission
22 September 2016

Agency Contact Officer:
Michael Doran
A/ Director, Organisational Development
mdoran@hccc.nsw.gov.au
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Audit Committee and internal audit

Public interest disclosures

The Audit and Risk Committee oversees business risks
and governance issues such as financial practices and
internal management controls, including internal audits.

The Public Interest Disclosures Act requires the
Commission to report public interest disclosures made
to it. The Commission reports that in 2015-16:

The Commission offered a two year appointment,
as an independent member of the Committee, to Mr
Norman Smith on the Audit and Risk Committee,
raising the number of independent members to three in
accordance with TPP15-03.

•

No public officials made public interest disclosures
in performing their day to day functions.

•

No public interest disclosures were made that are
not covered by the above that were made under a
statutory or other legal obligation.

The internal auditors conducted a review of key
financial controls. The objective of this review
was to identify and test the design and operating
effectiveness of key controls in place relating to core
financial processes, and to identify improvement
opportunities. Key recommendations included the
definition of debt management processes which
resulted in an update of the legal cost recoveries
policy and transfer of outstanding debtors follow up
activity to the Finance Unit.

•

No other public interest disclosures were made.

A major audit of the Commission's case management
system, Casemate also commenced in June 2016. A
key objective of the audit was to identify opportunities
for improving Casemate to effectively and efficiently
meet current and near future business requirements,
and also identify possible alternative systems to
support the requirements identified.
The Commission received the formal Independent
Auditors report from the NSW Auditor General on
23 September 2016.

The Commission has a public interest disclosure
policy that encourages and guides staff to report
potential wrongdoing.

Government information
The Commission has a range of information on its
website that people can openly access. During the
year, the Commision reviewed and updated its publicly
available information.
In relation to its complaint-handling functions,
the Commission is exempt from the Government
Information (Public Access) Act (GIPA).
During the year, the Commission received 15
applications for the release of documents under the
Government Information (Public Access) Act. All of
these were applications for documents that related
to the Commission’s complaint-handling functions
and were therefore invalid applications. The tables in
Appendix F summarise the applications received in
2015-16 as required under the Government Information
(Public Access) Act.
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Information and
communications technology
The Information and Communications Technology (ICT)
Strategic Plan 2014–17 outlined relevant emerging
technologies that offered the potential to improve the
Commission’s operational efficiency.

Records management
In 2015-16, the Commission undertook a number of
records-related projects, including:
•

the ongoing identification and preparation of
records for future transfer to the State Archives

•

digitising approximately 4,000 paper-based case
files, which significantly reduced offsite storage
costs of paper files

•

continued streamlining of the mail process and
records filing procedures and practices in a further
move towards an electronic records environment.

Actions taken under this plan in 2015-16 are
detailed below.

ICT infrastructure upgrade project
The Commission continued its planned roadmap to
adopt emerging technologies and improve operational
systems efficiency. During this period the rollout of a
new virtualised desktop infrastructure was completed
as well as improvements to backup procedures. The
Commission also conducted a feasibility analysis
of migrating its ICT data centre to the GovDC site
at Silverwater.

Implementation of a Digital
Information Security Policy
The Commission completed the implementation of
the Digital Information Security Policy (DISP) to meet
the NSW Government’s digital information security
requirements for the public sector. Throughout the year
ongoing monitoring was performed to ensure the new
security classifications were being used correctly and
staff awareness programs were provided to new staff.

Enhancements to the case
management system
A number of enhancements to the Commission’s case
management system (Casemate) were made during
the financial year, including:
•

improved system functionality reflecting
divisional requirements

•

improved reporting functionality

•

improved system stability and performance

•

introduction of electronic signature capability

•

document collation capabilities

Internet and intranet
website enhancements
A number of enhancements were implemented during
this period as part of the ongoing improvement of the
Commission’s website. This included ensuring ongoing
compliance with the WCAG 2.0 AA accessibility Standard,
as required by the Premier’s Circular C2012-08.
The Commission commenced a comprehensive
review and update of its intranet site, in consultation
with a reference group consisting of nominated staff
throughout the Commission. This project will continue
during 2016-17.

ISO27001 Standard for
Information Security
The Commission has actively operated and
maintained its Information Security Management
System (ISMS) since achieving accreditation to the
ISO27001:2005 Standard for Information Security. It
continues to take steps to maintain its accreditation,
by regularly reviewing and updating relevant policies
and procedures, ensuring a program of continual
improvement for information security, and conducting
regular internal and independent external audits.
The last independent annual external audit was
successfully completed in August 2015. During this
audit, the Commission met the requirements of the
new ISO 27001:2013 Standard and subsequently
gained accreditation. The next surveillance audit is due
in September 2016.
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Digital Information Security Annual Attestation Statement for the 2015/2016 Financial
Year for the Health Care Complaints Commission
I, Sue Dawson, Commissioner am of the opinion that the Health Care Complaints Commission
had an Information Security Management System in place during the financial year being
reported on consistent with the Core Requirements set out in the Digital Information Security
Policy for the NSW Public Sector.
I am of the opinion that the security controls in place to mitigate identified risks to the digital
information and digital information systems of the Health Care Complaints Commission are
adequate for the foreseeable future.
I am of the opinion that all Public Sector Agencies, or part thereof, under the control of the Health
Care Complaints Commission with a risk profile sufficient to warrant an independent Information
Security Management System have developed an Information Security Management System in
accordance with the Core Requirements of the Digital Information Security Policy for the NSW
Public Sector.
I am of the opinion that, where necessary in accordance with the Digital Information Security
Policy for the NSW Public Sector, certified compliance with AS/NZS ISO/IEC 27001 Information
technology – Security techniques – Information security management systems – Requirements
had been maintained by all or part of the Health Care Complaints Commission and all or part of
any Public Sector Agencies under its control.

Sue Dawson
Commissioner
Health Care Complaints Commission
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